This information is available free of charge in
electronic, audio, Braille and large print versions, on
request.
For assistance in understanding or reading this
document or specific information about this Agenda
or on the “Public Participation” initiative please call
the Committee Team on 01629 761133 or
e-mail committee@derbyshiredales.gov.uk
6 March 2019
To:

All Councillors

As a Member of the Council, please treat this as your summons to attend a meeting on
Thursday 14 March 2019 at 6.00pm in the Council Chamber, Town Hall, Matlock.
Yours sincerely

Sandra Lamb
Head of Corporate Services

AGENDA
1.

APOLOGIES
Please advise the Committee Team on 01629 761133
committee@derbyshiredales.gov.uk of any apologies for absence.

or

e-mail

2.

PUBLIC PARTICIPATION
To enable members of the public to ask questions, express views or present
petitions, IF NOTICE HAS BEEN GIVEN, (by telephone, in writing or by electronic
mail) BY NO LATER THAN 12 NOON OF THE DAY PRECEDING THE MEETING.

3.

APPROVAL OF THE MINUTES OF PREVIOUS MEETINGS
07 March 2019

4.

INTERESTS
Members are required to declare the existence and nature of any interests they may
have in subsequent agenda items in accordance with the District Council’s Code of
Conduct. Those interests are matters that relate to money or that which can be
valued in money, affecting the Member her/his partner, extended family and close
friends. Interests that become apparent at a later stage in the proceedings may be
declared at that time.

5.

LEADER’S ANNOUNCEMENTS
Announcements of the Leader of the Council.
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6.

CHAIRMAN’S ANNOUNCEMENTS
Announcements of the Chairman of the District of Derbyshire Dales.

7.

COMMITTEES
To receive the non-exempt minutes of the Committees shown below:
Committee

Date

Non Exempt Minutes to be Received
Council
Council
Planning Committee
Licensing & Appeals Sub-Committee
Licensing & Appeals Sub-Committee
Community & Environment Committee
Governance & Resources Committee
Licensing & Appeals Committee

24 January 2019
07 March 2019
05 February 2019
06 February 2019
12 February 2019
21 February 2019
28 February 2019
06 March 2019

MINUTE BOOK TO FOLLOW
8. QUESTIONS (RULE OF PROCEDURE 15)
Questions, if any, from Members who have given notice.
Page Nos.
9.

WASTE & RECYCLING CONTRACT PROCUREMENT:
SPECIFICATION

4 - 23

To consider approval of the service specification for the Waste &
Recycling contract as outlined in the report and consider delegation of
authority to the Chief Executive to enter into a lease for Longcliffe
Depot, subject to the agreement of terms.
10.

LOCAL PROJECTS FUND – UPDATE AND REVIEW

24 - 27

To receive an update on the Local Projects Fund and consider approval
of the 2019/2020 arrangements.
11.

NEW RULE OF PROCEDURE – MAIDEN SPEECHES

28 - 29

To consider approval of a proposal to amend the Rules of Procedure
contained in the Constitution to permit a Maiden speech by a newly
elected member of the Council.
12.

REGULATION OF INVESTIGATORY POWERS ACT
To receive an update about the issues relevant to the use of the
Regulation of Investigatory Powers Act 2000 and consider approval of
the updated policy on the Regulation of Investigatory Powers.
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30 - 62

13.

DISCHARGE OF FUNCTIONS DURING THE ELECTION PERIOD

63 - 65

To consider a report seeking approval to extend delegated authority to
make urgent decisions on a temporary basis, to cover the interregnum
caused by the District Council elections on 2 May 2019.
14.

ARMED FORCES COVENANT

66 – 79

To note a report setting out the District Council’s obligations in the
delivery of the Armed Forces Covenant and consider the
recommendation that the District Council continues to support the
initiatives outlined in the Covenant.
15.

EMPLOYER
PENSION
DISCRETIONS
GOVERNMENT PENSIONS SCHEME

IN

THE

LOCAL

80 - 89

To consider approval for the adoption of the pension discretions policies
as listed in Appendix 1 of the report and that these discretions are then
confirmed to Derbyshire County Council as the Local Government
Pension Scheme Administrator.
16.

APPOINTMENT OF RETURNING OFFICER
To consider arrangements for the District and Parish elections on 2 May
2019.
REPORT TO FOLLOW

17.

SEALING OF DOCUMENTS
To authorise that the Common Seal of the Council be affixed to those
documents, if any, required completing transactions undertaken by
Committees or by way of delegated authority to others, since the last
meeting of the Council.

18.

EXCLUSION OF PUBLIC AND PRESS
At this point the Committee will consider excluding the public and press
from the meeting for the remaining items of business for the reasons
shown in italics.

19.

COMMITTEES
To receive the exempt minutes of the Committee shown below:
(The following minutes are exempt because they contain information
relating to individuals)
•

Licensing & Appeals Sub-Committee – 06 February 2019

NOTE
For further information about this Agenda or on “Public Participation” call 01629 761133 or
e-mail committee@derbyshiredales.gov.uk
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NOT CONFIDENTIAL – For public release

Item No. 9

COUNCIL
14 MARCH 2019
Report of the Head of Community & Environmental Services and the Head of Regeneration & Policy

WASTE & RECYCLING CONTRACT PROCUREMENT: SPECIFICATION
PURPOSE OF REPORT
This report represents a key decision point in the process for the procurement of the Waste
Management Contract. It seeks approval of the service specification that has undergone substantial
Member and public engagement, and which seeks to achieve affordability over the lifetime of the
contract whilst meeting residents’ needs and statutory recycling targets.
RECOMMENDATION
1.

The specification as outlined in the report be approved and procurement is initiated

2.

That authority is delegated to the Chief Executive to enter into a lease for Longcliffe Depot
subject to agreement of terms

WARDS AFFECTED
All
STRATEGIC LINK
The new Waste Management contract will help meet the District Council’s priority of a clean and
safe district. It must also balance affordability with quality in reflecting the District Council’s Medium
Term Financial Strategy.

1.

BACKGROUND

1.1

Derbyshire Dales District Council covers approximately 800 sq. km (about a third of
Derbyshire) and provides services to approximately 71,000 people living in approximately
34,000 households. There are five small towns within the district (Matlock, Ashbourne,
Wirksworth, Bakewell and Darley Dale), each serving large rural catchments. Almost half of
the population lives in the 100-plus outlying villages.

1.2

Through its contractor, Serco, the District Council currently provides a weekly collection of
food waste, and alternate weekly collections of (i) residual waste, and (ii) garden waste and
recycling. Currently 57% of waste collected is recycled or composted. The current waste
contract provided by Serco Limited commenced in 2012 and expires in August 2020.

1.3

In addition, the current service also offers:• Bulky household waste collections
• Collection of electrical items
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•
•
•
•

Annual delivery caddy liners
Assisted collections
Trade waste collections
Clinical waste collections

1.4

The waste and recycling service is one of the most fundamental statutory services performed
by the District Council and is, perhaps, the most high profile service received by the public. It
therefore needs to meet the demands of the public whilst recognising recent changes in the
waste management industry.

1.5

The current cost of the contract is approximately £1.9m per year. However this was tendered
at a time when the market was much more buoyant than it is currently. As Members are
aware, there has been an increase not only in the cost of service provision but also in the
level of liability contractors seek to share. Therefore, options for future models of delivery are
limited by the cost of the contract.

1.6

In April 2018, a Waste Procurement Group was formed to conduct a review of the current
service, consider the options available for the new contract and steer the project through to
implementation in August 2020. The group includes Eunomia consultants, as previously
resolved by Members, and the following officers:
Steve Capes
Ashley Watts
Sandra Lamb
Karen Henriksen
Sally Rose
Claire Orford
Chloe Lewis
Mark Nash
Carolyne Knott
Jim Fearn
Cara Marchant

Head of Regeneration & Policy (Chair)
Head of Community & Environmental Services (Project Lead)
Head of Corporate Services
Head of Resources
Environmental Services Manager
Waste & Recycling Officer
Recycling Advisor
Financial Services Manager
Senior Procurement Officer (Derbyshire County Council)
Communications and Marketing Manager
Digital Communications Officer

1.7

In order to get the most out of the contract and the procurement process, a specialist legal
advisor has been procured and joined the Waste Procurement Group in February 2019.

1.8

Consultation with key stakeholders and Members was carried out during summer and
autumn 2018. This included:
•
•
•
•
•
•

Food waste telephone and online survey - June/July 2018
Waste & Recycling Consultation Survey - August/September 2018
Area Community Forums - September 2018
Members Workshop - Thursday 27 September 2018
Members Workshop - Thursday 18 October 2018
Members Briefing - Thursday 29 November 2018

1.9

Internal newsletters informing staff of progress have been produced by members of the
Waste Procurement Group, supported and distributed by the Communications & Marketing
Manager, whose role in the process will increase as the project progresses.

1.10

Throughout the process to date, the difficulties associated with today’s waste and recycling
market have been made as clear as possible to Members and to residents. To procure a
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waste and recycling contract that continues to meet residents’ needs and statutory recycling
targets, whilst meeting unavoidable affordability criteria, is a significant challenge.
2.

MARKET CONTEXT

2.1

In line with Regulation 40 of the Public Contracts Regulations 2015, market consultation via
soft market testing questionnaires and meetings took place with seven of the larger
contractors identified by Eunomia as potential bidders.

2.2

All potential bidders were cautious around the inclusion of materials management for dry
mixed recycling and none of the potential bidders are willing to accept the Council’s present
liability arrangements (100% is with the contractor). There were varying suggestions for how
risk could be apportioned with risk shares between 50:50 and 10:90 in favour of the
contractor being proposed. A sensible approach to risk share will be required, as the
fluctuating value of dry recyclables is a key area of concern and an unreasonable balance of
risk could reduce the likelihood of bidding.

2.3

There were no strong views either for or against reduced frequency of residual waste
collections. Some potential bidders suggested cost savings and increased recycling rates
may be possible from a reduced frequency. Further modelling would be required to
determine the advantages and disadvantages of a change in frequency in future.

2.4

In all but one of the discussions, potential bidders stated Council purchase of the vehicles
would be preferable, as bidders are unlikely to access the same lending rates that are
available to the Council.

2.5

The potential bidders also stated that they would want to be responsible for designing the
specification of the vehicles, the configuration of the fleet and the actual ordering of the
vehicles.

2.6

All potential bidders indicated that the use of Longcliffe Depot would be preferable and
advised that it would be financially prudent of the Council to lease the land directly and sublet it to a contractor on a peppercorn rent basis. If the contractor leased the land directly, it
would be recharged to the Council as part of the management fee with a profit percentage
increase included.

2.7

Four of the potential providers preferred an 8-year contract length, however, some suggested
a longer contract could be beneficial.

2.8

Where a preference was stated regarding the evaluation criteria for quality vs price, this was
either 50:50 spilt or 40:60 split in favour of quality. Some potential providers clarified that the
organisation would not consider bidding for opportunities where the quality weighting is below
40%.

2.9

Other areas of potential contractual risk included:
• Pensions
• Changes in law
• Liabilities
• Termination
• Extension
• Change Control
• A proportionate performance management framework
• Provision of good quality data relevant to the service
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3

SPECIFICATION

3.1

The Waste and Recycling function is a valued and well performing service, providing
recycling rates well above the national average and the highest in the county. The District
Council is committed to procuring an affordable contract that meets residents’ expectations.
The draft specification for the management of its Waste and Recycling service has been
defined to reflect this.

3.2

The main body of the report highlights the key points of the specification. The points below
are a result of several Members Workshops, public and staff consultation and advice from
the Project Team.

4.

CONTRACT TERMS

4.1

The current contract expires on 1 August 2020, with the new contract commencing on the 2
August 2020.

4.2

It is recommended that the length of the contact offered should be for a period of 8 years,
with an option to extend for a further 8 years. This aligns the 8 year life expectancy of the
refuse collection vehicles to the length of the contract, and their replacement with the
possible extension period.

4.3

The contract will have a fixed baseline payment but will allow variations for such as:
• Adjustments in the number of properties within the district
• Enforced increase on mileage requirements
• Trade Waste
• Clinical Waste
• Bulky Collections
• Garden Waste services
• Default payments

4.4

During soft market testing discussions, all potential bidders were cautious around the
inclusion of materials management for dry mixed recycling, with none of the potential bidders
willing to accept the Council’s present liability arrangements (100% is with the contractor).
There were varying suggestions for how risk could be apportioned with risk shares between
50:50 and 10:90 in favour of the contractor being proposed.

4.5

A sensible approach to risk share is required, as the fluctuating value of dry recyclables is a
key area of concern and an unreasonable balance of risk could reduce the likelihood of
bidding. Therefore it is recommended a 70/30 risk share in favour of the contractor should
be implemented.

4.6

In terms of the overall evaluation of tenders, the District Council will be scoring submissions
on the basis of 60/40 quality vs cost split, in favour of quality.

4.7

The specification will include a requirement for the winning contractor to provide a
performance bond or parent company guarantee to protect the District Council in the event of
a failure of the contract. The financial resilience of the contractor will also be assessed as
part of due diligence that will be carried out during the procurement process.
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5.

SERVICE DELIVERY

5.1

The frequency of collections will remain the same as the current contact:
•
•
•
•

Weekly food waste collection typically in kerbside caddies
Fortnightly collection of dry recyclable materials typically in 240 litre bins
Chargeable fortnightly collection of garden waste typically in 240 litre bins
Fortnightly collection of residual waste typically in 140 litre bins

5.2

However, bidders will be required to include a method statement which considers the impact
of introducing a three weekly residual waste collection from 2024. The purpose of this is to
identify any possible financial benefits to the District Council, either through reduced
management fees or increased recycling rates. This variation could only be implemented if
the number of properties with sack collection is reduced, the adjustment presents financial
savings and Council makes the decision to implement it.

5.3

For the benefit of residents, the contractor will be required to ensure properties continue to
have their bins collected on the same day each week, although this may be on a different day
to the current collection schedule.

5.4

A chargeable garden waste service is to be introduced soon after the start of the new
contract – potentially in April 2021. This will be year-round service, with an annual upfront
payment. The fee for this service will be determined once the overall cost of contract has
been established. Member approval of the fee will be sought prior to implementation.

5.5

Funds received from the chargeable garden waste service will be used to help offset the
overall cost of the contract. Eunomia’s financial modelling exercise predicts a 43% initial
uptake of the service. Following implementation, the District Council aims to increase uptake
year on year.

5.6

Garden waste subscribers will be able to pay for the service online and will also be able to
access ‘added value’ information and offers, to help encourage uptake of the service. The
‘offer’ will be determined during the procurement process and discussion with bidders. The
collection of Christmas trees will form part of the chargeable garden waste package.

5.7

Bidders will be required to consider service improvements through better use of technology
to as part of their submission. This includes the use of 360 degree cameras on refuse
vehicles and the introduction of an information management system which links to the District
Council’s current system.

5.8

The new system is required to ensure improved response times for dealing with missed bins,
provide real time updates on vehicle positioning and crew availability and identify bins and
properties with contaminated recycling or where bins have not been presented. The
Contractor shall take all steps necessary to integrate the Contractor’s management
information systems with the Authority’s information management systems

6.

RESOURCES

6.1

The District Council will purchase or lease the fleet vehicles required for delivering the
service, as the current lending rates available to the authority are more favourable than those
available to potential contractors. Should the District Council require the contractor to
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purchase the vehicles, this cost would only be recharged to the Council with a higher rate of
lending and an additional profit percentage included.
6.2

Although the District Council will finance the vehicles, the contractor shall be responsible for
the configuration and procurement of the fleet, as well as the longer term maintenance, repair
and upkeep.

6.3

As part of the submission process, bidders will need to outline their proposed fleet
configuration. This will enable the Project Team to assess whether the submission takes
account of the complexities the local landscape presents, such as narrow lanes and roads,
properties requiring sack collection and distance between properties.

6.4

All potential bidders indicated that the use of Longcliffe Depot would be preferable. However
the current lease arrangement is between the land owner and Serco. Therefore, the District
Council is discussing the surrender of the current lease with Serco and is currently agreeing
Heads of Terms with the land owner for a new lease. This will allow the District Council to
lease the site directly and sub-let it to a contractor on a peppercorn rent basis. The Project
Team believe it would be financially prudent of the Council to do so for the same reasons
outlined in 6.1 of the report.

6.5

Under the proposed arrangements, the Council would be responsible for payment of the rent
and the Contractor would be responsible for all other costs associated with the site including
but not limited to business rates, utilities costs, insurances, and repairs and maintenance.

7.

PERFORMANCE MONITORING AND QUALITY STANDARDS

7.1

The contractor is required to attend and provide performance updates at weekly operational
meetings, monthly contract meeting and at an annual review meeting.

7.2

The weekly meetings will be attended by supervisory staff responsible for day to day
operations, and will review the following:
•
•
•

7.3

Vehicle breakdowns that may impact on the service
Staffing issues that may impact the service
Disruption of service due to weather, road access, etc.

The monthly meetings will be attended by the Contract Managers from both the service
provider and the District Council and will review:
•
•
•
•
•

The number of missed bin collections, and accompanying explanations
Service Improvement Plans
Incidents and accidents
Fleet audits
Health & Safety

7.4

The annual review will attended by senior management personel from the contractor and the
Head of Community & Environmental Services and will evaluate overall service performance
and improvements, as well issues such as business continuity.

7.5

Performance will monitored through a series of Performance Idicators (PI’s) and Key
Performance Idicators (KPI’s). The contractor delivers and takes ownership of the PI’s and
KPI’s for all relevant Service activities. Appropriate mechanisms for measuring and reporting
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these idicators are also the responsibility of the contractor. These will be reviewed during the
both the monthly contract meetings and at the annual review meeting.
7.6

For quality standards, the contractor shall design, maintain and keep in force management
systems that are certified by a UKAS certified assessment body (or a body of similar
standing), covering the scope of activities detailed in the specification, including the local
premises used for the delivery of the Services and to the minimum following standards:
•
•
•

BS EN ISO 9001:2015
BS EN ISO 14001:2015
OHSAS 18001 / BS EN ISO 45001 (2018)

7.7

With regards to the management of health and safety, the contractor shall at all times adopt
safe working practices that meet or exceed the standards set out by the Health and Safety
Executive (HSE) or good industry practice.

7.8

The contractor shall comply with all current and future regulations, legislation, guidance and
working rules that apply to the Services, ensuring the highest standard of safety for the entire
contractor’s staff employed, third parties and the public.

7.9

Should performance under the contract fall below defined standards, the specification
includes a Payment and Performance Mechanism that sets out how deductions will be
applied.

8.

EVALUATION
The Evaluation Panel will consist of the following officers:
•
•
•
•
•
•
•

Head of Community and Environmental Services
Head of Regeneration and Policy
Environmental Services Manager
Recycling Advisor
Head of Resources
Senior Procurement Officer (Derbyshire County Council)
Eunomia

9

TIMESCALE

9.1

The timescale for procurement is tight, with key milestones including indicatively:
20 March – OJEU Contract Notice and Selection Questionnaire (SQ) published
6 May – notify bidders of SQ evaluation outcome and next steps
13 May – invitation to submit initial tenders (ISIT) (13 week period)
6 September – notify bidders of ISIT evaluation outcome and next steps
14 October – negotiation period end date
28 October – invitation to submit final tenders (ISFT)
16 December – recommendation of preferred bidder
16 January 2020 – decision to award followed by mobilisation
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EQUALITY IMPACT ASSESSMENT

10.1 The Equality Impact Assessment has been updated to take account of the resolution of
Council on 29th November 2018 - a copy of the updated Assessment is attached at Appendix
1 to this report. The only policy changes proposed are charging for garden waste collections
and, potentially, reducing the frequency of residual collections.
10.2 The updated Assessment indicates that should a reduced frequency of residual collections
be introduced, appropriate communications would be required in order to assist those who
may have greater propensity for age-related memory problems. For others the Assessment
indicates that equality considerations could be mitigated by proposals to introduce free
weekly opt-in collections of absorbent hygiene products.
10.3 There are no substantive equality issues associated with charging for garden waste
collections, as ability to pay cannot itself be conflated with statutory equality duties.
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LEGAL
The District Council has a legal duty to under the Environmental Protection Act 1990 to
collect household waste and in addition to the normal collection of waste, may also offer
special collection services for bulky household goods which can be recycled or reused. The
procurement route for the re-award of a tender follows the Council’s Contract Standing
Orders and prevailing legislation. Whilst all legal risk cannot be mitigated, the procedures
adopted have been robust. The overall legal risk is low to medium.
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FINANCIAL
It is very clear that whilst the current contract cost is around £1.9m per year, the future
contract might cost considerably more. This is because the current contract was tendered at
a time when the market was much more buoyant than it is now. To reflect this increased
financial risk, the Council’s Medium Term Financial Plan includes an additional £300,000 a
year from 2020/21.
The report explains that commodity prices for recyclable materials are a key financial risk,
which potential bidders are no longer willing to fully take on. Predictions of commodity price
fluctuations indicate that in any one year the cost could at worst reach as high as £2.8m. It is
recommended a 70/30 risk share in favour of the contractor should be implemented. This will
reduce some of the financial risks to the Council, while hopefully not deterring potential
bidders.
The high financial risk of commodity price fluctuations can to an extent be mitigated by
adopting chargeable garden waste collections (approved by the Council in November 2018).
As a further mitigation, a Waste Contract Fluctuations Reserve has been established in
2018/19. The Council’s budget report that is being considered by Council on 7 March 2019
recommends a further contribution to this reserve, bringing the estimated balance at 31
March 2020 to around £500,000. It should be noted, however, that there is still a risk that in
a given year the reserve might not in itself be adequate to meet contract costs.
Soft market testing indicated that potential bidders have a preference for the Council to
purchase the vehicles required for the waste and recycling service. If the Council were to
purchase vehicles, rather than the contractor, this would likely result in a lower overall cost to
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the Council. The capital programme recommended for approval on 7 March 2019 includes
£2m in 2020/21 for the estimated cost of waste contract vehicles. This should mitigate risks
that relate to vehicle financing costs.
Potential bidders also indicated that they would prefer to use Longcliffe Depot, rather than
sourcing and providing a depot at another location. Therefore, the District Council is
negotiating the transfer of the current lease from Serco and is currently agreeing the Heads
of Terms with the land owner. This will allow the District Council to lease the site directly and
sub-let it to a contractor on a peppercorn rent basis. The Project Team believe this will
reduce financial risks associated with depot costs, which would otherwise be passed on to
the Council in contract costs.
Should all these measures be agreed, the financial risk will be high but acceptably managed.
Should any of these measures not be agreed, the financial risk would be unacceptably high
without prospect of adequate mitigation.
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OTHER CONSIDERATIONS
In preparing this report the relevance of the following factors has also been considered
prevention of crime and disorder, equalities, environmental, climate change, health, human
rights, personnel and property.
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CONTACT INFORMATION
Ashley Watts, Head of Community & Environmental Services
Email: ashley.watts@derbyshiredales.gov.uk
Tel: (01629) 761367
Steve Capes, Head of Regeneration & Policy
Email: steve.capes@derbyshiredales.gov.uk
Tel: (01629) 761371

15

BACKGROUND PAPERS
None
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ATTACHMENTS
Appendix 1

Updated Equality Impact Assessment
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APPENDIX 1

Derbyshire Dales District Council
Equality Impact Assessment
1. Outline
Title of policy, practice, service or function Waste Collection Service
being assessed
Officers conducting assessment
Steve Capes
Date of assessment
Updated 21/02/19
Reason for assessment
The Council currently has a Waste Management contract with Serco. The
contract was let in August 2012 and is due to expire in August 2020. The
procurement strategy is based on a service specification that has
undergone substantial Member and public engagement, and which seeks
to achieve affordability over the lifetime of the contract whilst meeting
residents’ needs and statutory recycling targets.
The Council has statutory duties with regard to equalities in exercising its
public functions (Equality Act 2010, S 149), including those public functions
provided by another organisation on its behalf. These duties cannot be
delegated. The Council’s Procurement Equalities Policy would apply to all
potential providers of the new waste collection service:
http://www.derbyshiredales.gov.uk/your-council/policies-plans-astrategies/procurement-equalities-policy
What is the purpose of this policy, practice, The District Council currently provides a weekly collection of food waste,
service or function? (specify aims and and alternate weekly collections of residual waste, and garden waste and
objectives)
recycling for 34,000 households. Currently 57% of waste collected is
recycled or composted.
1
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The current cost of the contract is approximately £1.9m per year. However
this was tendered at a time when the market was much more buoyant than
it is currently. There has been in an increase not only in the cost of service
provision but also in the level of liability contractors seek to share.
Therefore, options for future models of delivery are limited by the cost of
the contract.
Two options are to be considered: charging for garden waste collections
and reducing the frequency of residual collections.
Are there any other organisations involved Contractors
in its implementation?
Main customer groups (beneficiaries) /
stakeholders
Customer Groups
Other stakeholders
Residents and visitors to Derbyshire Dales.
Potential contractors
Which other District Council departments N/A
are affected by the policy, practice, service
or function? Do any of the objectives
directly support or hinder another activity?

2. Assessing relevance to the general equality duty
The General Equality Duty has three aims which require the District Council to have due
regard to the need to:
Eliminate unlawful discrimination (both direct or indirect), harassment and victimisation

Tick those which
are relevant


2
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The General Equality Duty has three aims which require the District Council to have due
Tick those which
regard to the need to:
are relevant

Advance equality of opportunity between all persons by
- removing or minimising disadvantages suffered by protected groups;
- taking steps to meet the needs of people from protected groups where these are different
from the needs of other people
- encouraging people from protected groups to participate in public life or other activities where
participation is disproportionately low

Foster good relations between different groups

3. What existing information / data do you have / monitor about different diverse
groups in relation to this policy, practice, service or function?
Eg: previous EIA’s, reports, consultation, surveys, demographic data etc.
Information / Data

When and how
Source
collected
Derbyshire Dales Equalities
Census 2011
ONS
Profile (available national and
- national survey
local data) via intranet:
of all
http://sidd.derbyshiredales.gov.
households
uk/sidd/index.php/documents
National statistics
DWP
NOMIS
ONS
Derbyshire Dales Equality
Census 2011
ONS
Information published on
website:
Monitoring data
DDDC
http://www.derbyshiredales.go collected by services
v.uk/your(in-house and
council/equalities/equalityoutsourced)

What it tells you

Gaps

Analysis of key
demographic data
relating to protected
groups

Summary profile of
Census 2011 data
Equalities monitoring
data
- employees
- customer
3
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Information / Data

When and how
collected

Source

information
Customer satisfaction with
waste collection service

Waste Consultation Survey,
2018

Online Panel survey, DDDC
Autumn 2017
(Council, 30
November 2017, Min
No: 227/17)
http://www.derbyshire
dales.gov.uk/images/
documents/C/Commit
tee/Council/30-112017_Council_Minute
s_FINAL.pdf

Summer / autumn
2018

DDDC

What it tells you
satisfaction with
services
324 responses
received.
82% of respondents
were satisfied with the
current waste
collection service

Gaps

The data does not
tell us whether
disability was a
causal factor with
dissatisfaction with
waste collection.

18 respondents
declared a disability, of
which 17 responded to
the waste collection
question. Of these:
- 83% were
satisfied with
the waste
collection
service
- 6% (1) were
very dissatisfied
- 6% (1) were
neither satisfied
nor dissatisfied
46 of the 2,612
responses received
potentially flagged up
equalities issues
These are summarised
4
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Information / Data

When and how
collected

Source

What it tells you

Gaps

as:
-

-

-

-

physical
capability to
take larger
volumes of
waste out to
kerbside for
collection.
lack of access
to a car / type of
disability could
limit capacity to
transport
excess waste to
a recycling
centre.
right to privacy
with regard to
use of
incontinence
products could
be
compromised
by targeted
weekly
collections.
medical or
incontinence
products /
nappies can
5
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Information / Data

When and how
collected

Assisted waste collections –
customer data

Waste & Recycling
Services, DDDC

Customer Satisfaction surveys

Carried out
periodically

Customer Complaints data

Source

Waste &
Recycling
Services, DDDC
Serco

Waste &
Recycling
Services, DDDC

What it tells you

Gaps

increase volume
of waste.
- changing time /
frequency of
collections
could impact
older people
with memory
issues.
1660 people are
registered for assisted
waste collections

4,383,600 waste
collections were made
August 2017 – July
2018;
391 complaints related
to assisted waste
collections.

6
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4. Based on the evidence above, does the policy, practice, service or function have a positive or
negative impact on any protected group(s)?
Protected groups

Age

Disability or long
term ill heath
Physical disabilities,
sensory impairments,
limiting long-term
illnesses, learning
disabilities or mental

Positive effects

Negative effects

The Council offers an assisted
waste collection service for older
customers who are disabled.

Changing the frequency of
collections could impact older
people with memory issues.

The Council offers an assisted
waste collection service for its
disabled customers. This benefits
those who have difficulty putting
out bins or bags for collection due
to mobility or other issues.

A longer period of time between
residual collections may have
negative effects for those using
absorbent hygiene products.

Improvement actions

The Council uses a range of
methods to communicate
information about its
services – eg: website &
social media; Dales Matters,
which is sent to every
household. A text message
reminder service is also
being considered.
Communications Plan to be
produced with regular
communications issued
using a multi-channel
approach, as agreed at
Special Council on 29
November 2018 (Minute no:
249/18).
Bidders for the contract to
be asked to consider service
variation for opt-in weekly
collection service midway
through the contract when
plastic sack use is expected
to decline, as agreed at
7
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Protected groups

Positive effects

Negative effects

health issues

Improvement actions

Special Council on 29
November 2018 (Minute no:
249/18).
Should three-weekly
collections be introduced,
the Council plans to
introduce free weekly opt-in
collections of absorbent
hygiene products to mitigate
any negative impact.

Race / ethnic
groups
Women or men

N/A
A separate nappy collection
service could benefit those caring
for young children, especially
mothers

A longer period of time between
residual collections may have
negative effects for those using
absorbent hygiene products
such as nappies.

Bidders for the contract to
be asked to consider service
variation for opt-in weekly
collection service midway
through the contract when
plastic sack use is expected
to decline, as agreed at
Special Council on 29
November 2018 (Minute no:
249/18).
Should three-weekly
collections be introduced,
the Council plans to
introduce free weekly opt-in
8
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Protected groups

Positive effects

Negative effects

Improvement actions

collections of absorbent
hygiene products to mitigate
any negative impact.
Sexual orientation

N/A

Religion or belief
(including nonbelief)
Transgender
(including people
planning to or going
through gender
reassignment)
Pregnancy and
maternity (including
maternity and
paternity leave
Marital status
(including civil
partnership & same
sex marriage)

N/A

N/A

N/A (see Women / men above)

N/A

4a. Are there any local priority groups / factors which should be considered?
Other factors

Positive effects

Negative effects

Improvement actions
9
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Other factors

Positive effects

Rural areas

Poverty /
deprivation

Negative effects

Improvement actions

Homes in Derbyshire Dales may
have larger than average
country gardens; some
householders could be impacted
by a garden waste collection
charge.
Collection charges for garden
waste could adversely impact on
those with least resources.

Through the Waste
Consultation survey, the
Council has sought to
establish a preferred level of
payment for garden waste
collection.
Through the Waste
Consultation survey, the
Council has sought to
establish a preferred level of
payment for garden waste
collection.

5. Consultation and engagement
Do we need to seek the views of others and if so, who? If not, please explain why.
The Council carries out an annual Online Panel survey which includes residents’ satisfaction with waste collection.
Consultation on the Waste Collection took place during summer / autumn 2018. Details of consultation and satisfaction
surveys are provided in Section 3 above.
In addition, the current contractor Serco gathers its own satisfaction data broken down by protected characteristics which is
shared with the Council for monitoring purposes.

10
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6. Commissioned / outsourced services
Is your policy, practice, service or function partly or wholly
provided by any external organisation / agency?
If yes, please list any contractual or other arrangements
which aim to ensure that the provider promotes equality and
diversity (eg: monitoring data)

Yes
Derbyshire Dales District Council recognises its
responsibility and commitment to equalities in all its
activities. Any contractor / organisation working for and on
behalf of the District Council, or any organisation receiving
grants from the District Council, must demonstrate their
compliance with the Equality Act 2010.
http://www.derbyshiredales.gov.uk/your-council/policiesplans-a-strategies/procurement-equalities-policy

7. Improvement Plan
Key issues identified

Actions

PLEASE FORWARD THE COMPLETED FORM TO THE POLICY MANAGER / POLICY OFFICER (Consultation &
Equalities)
Signed _ ______________________________ ________________________(Completing Officer)

BACK TO AGENDA
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NOT CONFIDENTIAL – For public release

Item No. 10

COUNCIL
14 MARCH 2019
Report of the Head of Community and Environmental Services

LOCAL PROJECTS FUND – UPDATE AND REVIEW
PURPOSE OF REPORT
To update on the Local Projects Fund and approve 2019/2020 arrangements.
RECOMMENDATIONS
1.

That the report on the Local Project Fund progress so far, is noted.

2.

That approval is given for the Fund to continue in 2019/20 as follows:•
•
•
•
•
•

The funds remain as is, £900 allocation per Councillor, with no carry forward of
underspends at the financial year-end
Minimum grant of £100 and maximum of £1,000
Current criteria to remain, but to exclude grants for individuals
Bids should be focussed on outcomes that benefit the wider community where
possible, rather than just small sections of communities
It should be possible for the same organisation to receive a grant each year, but not
guaranteed
Emphasis on the District Council being acknowledged in any publicity and coverage
of the project as a condition

WARDS AFFECTED
All
STRATEGIC LINK
The Local Projects Fund enables Councillors to be more proactive in their role as
Community Leaders and in doing so supports all of the District Council’s aims and
objectives, including improving quality of life.

1.

BACKGROUND

1.1

The Local Projects Fund was introduced on 1 October 2015 – its aim was to enable
all Ward Members to administer a small budget and distribute to worthy causes
within their Ward.

1.2

Applications can be made by local groups and individuals that are based within the
Derbyshire Dales area providing they can demonstrate community benefit. This
includes Town / Parish Councils (for specific projects only).
Groups and
organisations can apply for funding for both revenue (one-off) and minor capital
projects.
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1.3

Each Councillor initially had a yearly allocation of £1,000 which was reduced to
£900 for 2017/2018 and 2018/2019 – a 10% reduction in line with cuts to other
revenue grants.

1.4

Underspends were carried forward until the 2017/18 financial year, after which
Council agreed that carrying forward underspends would no longer be permitted.

1.5

The Process

1.5.1 The scheme was purposely intended to be flexible and appears to have been so for
Councillors and applicants. Members’ local knowledge means that they are usually
aware of or familiar with the applicant and project for which funding is sought.
1.5.2 Applications are received by the Community Engagement Officer who is the central
point for all correspondence and records. The process is relatively swift with most
applications being processed within less than two weeks.
1.5.3 A recent ‘soft’ test of 10 applicants to gauge feedback on the process was positive.
1.5.4 Applicants are also signposted to other sources of funding and support, if
appropriate, such as the District Council’s Clubs First programme for sports groups.
Feedback is requested via an End of Grant form.
1.5.5 An annual report is submitted to Council with a breakdown of grants awarded during
the financial year and examples of some of the initiatives and projects supported.
1.6

Revisions to the Fund 2017

1.6.1 The Fund was reviewed and revised at Council on 6 April 2017 with improvements
which sought to address applications from individuals and large scale projects
affecting multiple Wards. The revised application form also sought to secure
information on maximising community benefit to guide Councillors in their decisions.
1.6.2 It was reported at Council on 12 April 2018 that the revisions to the scheme had
helped streamline the process and ensured timely processing of applications. The
introduction of an End of Grant Form enabled better and more focussed monitoring
of grant impact.
1.7

Applications and Awards to date (4.3.19)

1.7.1 The table shows the number of successful & ineligible applications and grant aid
awarded within each financial year.
Financial Year
2015/2016
(1.10.15 –
31.3.16)
2016/2017
2017/2018
2018/2019 (to
4.3.19)
TOTALS

Number of
successful
applications
55

Number of
ineligible
applications
5

Total grant aid
awarded
£19,160

92
120
97

8
10
4

£32,315
£56,070.97
£31,622.98

364

27

£139,168.95
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1.7.2 Beneficiaries of the Fund have included sports groups, arts festivals / clubs /
projects, village halls / community venues, Town / Parish Councils, youth groups,
groups supporting the elderly, disabled and those socially isolated. Projects have
been many and varied including provision of equipment & kit, assistance towards
revenue costs (such as transport), memorials, environmental projects and support
for community events (e.g. carnivals, Christmas tree festivals).
1.8

Grant Aid Impact & Added Benefits

1.8.1 The introduction of the End of Grant form has helped to better capture outcomes
and impact, although there is scope for possible better monitoring to improve this
important aspect of the Fund.
1.8.2 An added value is that the Fund also serves as a useful link into the communities
for Councillors and officers, establishing links and relationships, with various groups
within the Dales, which continue to grow.
1.8.3 The Fund creates opportunities for cross departmental working within the Council
such as with Sports Development, Community Safety and the Hurst Farm
Regeneration Project.
2.

LOCAL PROJECTS FUND – 2019/2020

2.1

It can be seen that the Local Projects Fund works well and the grants awarded have
made an impact on communities and enabled activities to commence or continue.

2.2

An annual allocation of £900 has allowed Ward Members to support a number of
projects within their Wards and this annual allocation is proposed for 2019 / 2020.

2.3

It is proposed that the current minimum grant award of £100 and maximum of
£1,000 (achievable for multi seat Wards or where an application spans across more
than one Ward) remain.

2.4

The impact and community benefit of individual applicants is questionable, with only
one successful application during the life of the Fund. Their exclusion from the
criteria is, therefore, proposed.

2.5

With ongoing reductions in funds and limited resources for many organisations,
including the District Council and its communities, there is a need to future-proof.
Funding schemes should support communities, create resilience and sustain
activities. It is important also that the District Council has an understanding of its
communities’ changing and future needs. Applications should be focussed on
outcomes that benefit the wider community where possible, rather than just small
sections of communities. The Application and End of Grant forms are designed to
capture outcomes and impact of grant aid to ensure that funds are targeted for
maximum benefit.

2.6

The current criteria stipulates that grants are a one off and do not imply a
commitment to any future funding and that repeat requests will not be considered in
the same financial year. It should be emphasised that it is possible for the same
organisation to receive a grant each year, but not guaranteed
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2.7

Part of the grant condition is that the District Council must be acknowledged in any
and all publicity/coverage of the project. This will be made easier for applicants by
additional guidance in the ‘award’ pack such as use of District Council logos.

2.8

Operationally, officers will continue to enhance and improve the customer
experience through the application process, award pack and more targeted
evaluation. Opportunities for promotion will also be pursued with Members, via
regular website updates, social media and other possible avenues.

3.

RISK ASSESSMENT

3.1

Legal
The report proposes amendments to an existing scheme and existing delegation
arrangements. The legal risk is therefore low.

3.2

Financial
The report proposes that the current allocation of £900 per member is retained; this
equates to £35,100 p.a. This sum has been included in the revenue spending
proposals for 2019/20, which will be considered by Council on 7 March 2019. The
financial risk is assessed as medium.

4.

OTHER CONSIDERATIONS
In preparing this report the relevance of the following factors has also been
considered:
prevention of crime and disorder, equality of opportunity,
environmental, health, legal and human rights, financial, personnel and property
considerations.

5.

CONTACT INFORMATION
Ashley Watts, Head of Community & Environmental Services, tel: 01629 761367
ashley.watts@derbyshiredales.gov.uk,
Rob Wilks, Community Development and Wellbeing Officer, tel: 01629 761381,
email
rob.wilks@derbyshireddael.gov.uk
Ros Hession, Community Engagement Officer, tel: 01629 761302 or email
ros.hession@derbyshiredales.gov.uk

6.

BACKGROUND PAPERS
Date
1.10.15
to 4.3.19

Description

File

Local Projects Fund applications forms and Local Projects Fund files held
associated papers
in
Community
&
Environmental Services

BACK TO AGENDA
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Item No. 11

COUNCIL
14 MARCH 2019
Report of the Head of Corporate Services

NEW RULE OF PROCEDURE - MAIDEN SPEECHES
PURPOSE OF REPORT
To propose an amendment to the Rules of Procedure contained in the Constitution to permit
a Maiden speech by a newly elected member of the Council.
RECOMMENDATION
That consideration is given to the following motion, which if proposed and seconded will
stand adjourned until the next ordinary meeting of the Council.
“That the order of business for Ordinary meetings is amended to add at point 5(i) –
Receive the maiden speech of newly elected Councillors to last no more than 3
minutes per Councillor, subject to a limit of no more than 3 such speeches per
ordinary meeting”.
WARDS AFFECTED
None
STRATEGIC LINK
An effective decision making structure underpins all of the Council’s objectives.

1

BACKGROUND

1.1

In considering potential improvements to the Members Induction Programme, the
Governance and Resources Committee agreed to the inclusion of a time slot for newly
elected councillors to be able to address the Council following election. The ‘maiden
speech’ as it has been called, is to allow newly elected Councillors to address the full
Council on an issue of local or personal importance to the Councillor. The time limit
for such an address would be 3 minutes in all.

2

RULE OF PROCEDURE

2.1

The following is a suggested Rule of Procedure for insertion at paragraph 5 of Part 4
of the Constitution.
“That the order of business for Ordinary meetings is amended to add at point
5(i) –

28

Receive the maiden speech of newly elected Councillors to last no more than 3
minutes per Councillor, subject to a limit of no more than 3 such speeches per
ordinary meeting”.
2.2

The recommended proposal, if moved and seconded, will return to the table at the
Annual Meeting on 23 May 2019.

3

RISK ASSESSMENT

3.1

Legal
The legal provisions are set out in the main body of the report. The legal risk is
therefore low.

3.2

Financial
There are no financial risks arising from this report.

4

CONTACT INFORMATION
Sandra Lamb, Head of Democratic Services, Telephone 01629 7618281 or email
sandra.lamb@derbyshiredales.gov.uk

5

BACKGROUND PAPERS
None

BACK TO AGENDA
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Item No. 12

COUNCIL
14 MARCH 2019
Report of the Head of Corporate Services

REGULATION OF INVESTIGATORY POWERS ACT
PURPOSE OF THE REPORT
To update Members about issues relevant to the use of the Regulation of Investigatory
Powers Act 2000 and to ask Members to consider and approve the updated policy on the
Regulation of Investigatory Powers.
RECOMMENDATION
1. That the updated policy on the Regulation of Investigatory Powers attached at
Appendix 1 is approved.
2. That the use of the powers in accordance with RIPA be noted.
WARDS AFFECTED
All Wards
STRATEGIC LINK
The Regulation of Investigatory Powers Act 2000 (“RIPA”) enables local authorities to
carry our certain types of surveillance activity provided that specified procedures are
followed. The information obtained as a result of surveillance operations can be relied
upon in court proceedings and enables effective enforcement across the District. The
recommendation to adopt the revised policy therefore contributes to the Council’s
Corporate Plan Priorities.

1.

BACKGROUND

1.1

The Regulation of Investigatory Powers Act 2000 (RIPA) gave the Council
significant powers in order to investigate serious matters and offences. It enables
the Council to use covert surveillance, covert human intelligence sources (CHIS)
and the acquisition of service use or subscriber information in relation to
communications data in a manner which is compatible with Article 8 of the
European Convention on Human Rights (which governs an individual’s right to
respect for their private and family life). Before the Council may undertake covert
surveillance, there are various criteria which must be met including approval of the
application by a Magistrate.

1.2

The Council is periodically inspected by the Office of Surveillance Commissioners
and the last inspection was undertaken in November 2015. The Report following the
Inspection was generally positive and made recommendations to update the Policy,
incorporate changes to the Home Office Guidance, increase RIPA information flow
30

to both Councillors and Authority Staff and to incorporate the pitfalls of social media
research into future training.
1.3

The Office of Surveillance Commissioners (OSC) has been superseded by the
Investigatory Powers Commissioner’s Office (IPCO) and the next inspection is due
in May 2019.

2.

RIPA POLICY

2.1

Since the last inspection, the Policy was revised in 2016 and a number of revisions
have now been made to the RIPA Policy to ensure that it remains up to date. The
Draft RIPA Policy is produced as Appendix 1 for Members consideration.

2.2

The amendments to the Policy ensure that the Policy reflects:
• the change from the OSC to the IPCO;
• the changes arising from the Regulation of Investigatory Powers (Juveniles)
(Amendment) Order 2018;
• the updated Home Office Guidance updated in September 2018;
• changes to Data Protection
• further guidance to officers on the use of Social Media.

2.3

It is also noted that Part 3 of the Investigatory Powers Act 2016 contains provisions
relating to authorisations for obtaining communications data, however, this part of
the Act is not yet in force and the provisions of RIPA still apply. The Data Retention
and Acquisition Regulations 2018 amended RIPA, introducing, from 1 November
2018, a serious crime threshold to the acquisition of service use data. The council
will now only be able to submit an application to acquire service use data for the
investigation of a criminal offence capable of attracting a sentence of 12 months or
more. There is no change to the acquisition of subscriber data, which the council
can still acquire for any crime where it is necessary and proportionate to do so.

2.4

The Policy requires that training is delivered externally every three years and
external solicitors provided training on 23 June 2017. This training encompassed
advice on the use of social media and was well received by officers. The Council’s
solicitor has also circulated updates and training slides to officers involved in
investigations.

2.5

Updates concerning the use of RIPA are also discussed at the Information
Governance Board and via circulation of the minutes.

2.6

Local Authorities use their powers under RIPA sparingly and Derbyshire Dales
District Council has not utilised such powers under the Act since 2013.

3.

RISK ASSESSMENT

3.1

Legal
This report ensures that elected members have oversight of the use of RIPA
powers and ensure that policies remain fit for purpose. A failure to adopt the
updated Policy which reflects government guidance would increase the risk of a
misuse of RIPA powers and intervention by the Investigatory Powers
Commissioner.
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Evidence obtained unlawfully in breach of the policy may result in a breach of the
provisions of the Human Rights Act 1998 and also result in evidence being
inadmissible in subsequent court proceedings.
The terms of the Policy have been reviewed in accordance with the legislation and
therefore the legal risk is considered low.
3.2

Financial
Adoption of the updated policy will help mitigate any financial risks which may arise
should the Council fail to comply with legislation, government guidance and
recommendations.

4.

OTHER CONSIDERATIONS
In preparing this report, the relevance of the following factors has also been
considered: prevention of crime and disorder, equalities, human rights, personnel
and property.

5.

CONTACT INFORMATION
Sandra Lamb, Head of Corporate Services
E-mail: sandra.lamb@derbyshiredales.gov.uk
Katie Hamill, Senior Solicitor
E-mail: Katie.hamill@derbyshiredales.gov.uk

6.

BACKGROUND INFORMATION
None

7.

ATTACHMENTS
Appendix 1 – Draft RIPA Policy 2019
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APPENDIX 1

DERBYSHIRE DALES DISTRICT COUNCIL
REGULATION OF INVESTIGATORY POWERS ACT 2000 (RIPA)
POLICY

CONTENTS
1. INTRODUCTION .................................................................................................... 3
2. GUIDANCE – Part I – Directed Surveillance and CHIS ...................................... 5
a) Scrutiny and Tribunal ................................................................................... 6
b) Benefits of RIPA Authorisations ................................................................... 7
c) Definitions .................................................................................................... 7
d) When does RIPA apply? .............................................................................. 8
e) Covert Human Intelligence Source ............................................................. 10
f) Authorisations............................................................................................. 12
g) Duration and Cancellation .......................................................................... 16
h) Reviews ...................................................................................................... 17
i) Renewals ................................................................................................... 17
j) Central Register of Authorisations .............................................................. 17
k) Retention of Records.................................................................................. 18
l) Complaints Procedure ................................................................................ 19
3. GUIDANCE – Part II – Acquisition and Disclosure of Communications Data ...... 20
4. APPENDICES:
Appendix A

Directed Surveillance and CHIS Forms

Appendix B

Home Office Guidance to Local Authorities in England
and Wales on the judicial approval process for RIPA
and the crime threshold for directed surveillance

Appendix C

Home Office guidance for Magistrates` Courts in
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England and Wales for a local authority application
seeking an order approving the grant or renewal of
a RIPA authorisation or notice
Appendix D

HO - Codes of Practice – Covert Surveillance and Property
Interference and Covert Human Intelligence Sources

Appendix E

OSC Procedures and Guidance Documents

Appendix F

Derbyshire Dales District Council’s Authorising Officers

Appendix G

HO – Forms - Communications Data

Appendix H
Appendix I

HO - Codes of Practice - Acquisition and Disclosure of
Communications Data
RIPA Flow Chart 1: Directed Surveillance

Appendix J

RIPA Flow Chart 2: CHIS
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DERBYSHIRE DALES DISTRICT COUNCIL
POLICY ON REGULATION OF INVESTIGATORY POWERS ACT 2000
(RIPA)
INTRODUCTION

Derbyshire Dales District Council only carries out covert surveillance where such action is
justified and endeavours to keep such surveillance to a minimum. It recognises the
importance of complying with RIPA when such an investigation is for the purpose of
preventing or detecting crime or preventing disorder and has produced this guidance
document to assist officers.

APPLICATIONS FOR AUTHORITY
All requests for authorisation of directed surveillance or a CHIS under RIPA must be
approved in advance by an Authorising Officer. An Authorising Officer is a person who has
been delegated power to act in that capacity. A list of officers who have, to date, been
authorised, is annexed to this policy at appendix F and is subject to regular review and
updating by the Head of Corporate Services and the Solicitor. Any incomplete or inadequate
application forms will be returned to the applicant for amendment. The Authorising Oofficer
shall in particular ensure that:
•

there is a satisfactory reason for carrying out the surveillance, and the serious crime
threshold is met (see 6.2)

•

the covert nature of the investigation is necessary

•

proper consideration has been given to collateral intrusion

•

the proposed length and extent of the surveillance is proportionate to the information
being sought

•

the authorisations are reviewed and cancelled

•

the authorisations are sent to Legal Services for entry onto the Central Register.

Page 3 of 30
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Once authorisation has been obtained from the Authorising Officer, the Investigating Officer,
accompanied by the Solicitor where appropriate, will attend the Magistrates` Court in order
to obtain Judicial Approval for the authorisation.
Training
All officers with an enforcement or investigatory function should receive training on the
provisions of RIPA. All Authorising Officers will receive external training every 3 years with
annual update briefings from the Solicitor as the RIPA Monitoring Officer.
Central Register and Records
Legal Services shall facilitate and retain the Central Register of all authorisations issued by
Derbyshire Dales District Council. The Solicitor to the Council will monitor the content of the
application forms and authorisations to ensure conformity and compliance with RIPA.

Page 4 of 30
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REGULATION OF INVESTIGATORY POWERS ACT 2000
(RIPA)
GUIDANCE – PART I
DIRECTED SURVEILLANCE AND COVERT HUMAN INTELLIGENCE
SOURCE
1.

Purpose
The purpose of this guidance is to explain:
-

the scope of RIPA – Chapter 1 of Part II
the circumstances where it applies, and
the authorisation procedures to be followed

2.

Introduction

2.1.

This Act which came into force in 2000 is intended to regulate the use of investigatory
powers exercised by various bodies including local authorities, and ensure that they
are used in accordance with human rights legislation. This is achieved by the
requirement for certain investigations to be authorised by an appropriate officer
together with judicial approval. From 1 November 2012 local authority authorisations
and notices under RIPA will only be given effect once an order has been granted by a
Justice of the Peace. See Appendices C and D for Home Office Guidance.

2.2.

The investigatory powers which are relevant to a local authority are directed covert
surveillance and covert human intelligence sources in respect of specific operations
involving criminal offences that are either punishable, whether on summary
conviction or indictment by a term of imprisonment of at least six months, or are
related to the underage sale of alcohol and tobacco. The Act makes it clear for which
purposes they may be used, to what extent, and who may authorise their use. There
are Codes of Practice relevant to the use of these powers which are attached as
Appendix D.

2.3.

Consideration must be given, prior to authorisation as to whether or not the
surveillance and associated collateral intrusion is necessary and proportionate i.e.
whether a potential breach of human rights legislation is justified in the interests of
the community as a whole, or whether the information could be gleaned in other
ways.

2.4.

The Office of Surveillance Commissioners has produced a Procedures and Guidance
Document Appendix E

2.5.

A public authority may only engage the 2000 Act when in performance of its core
functions, that is the specific public functions undertaken by the authority in contrast
to the ordinary functions that are undertaken by every authority for example
employment issues, contractual arrangements etc.

Page 5 of 30
37

3.

Scrutiny and Tribunal

3.1

External

3.1.1

From 1 November 2012 the Council must obtain an Order from a Justice of the
Peace approving the Grant or Renewal of any authorisation for the use of directed
surveillance or CHIS before the authorisation can take effect and the activity carried
out. The Council can only appeal a decision of a Justice of the Peace on a point of
law by the Judicial Review process.

3.1.2 The Office of Surveillance Commissioner (OSC) was initially set up to monitor
compliance with RIPA; however from 1 September 2017 this function has passed to
the Investigatory Powers Commissioner’s Office (IPCO). The IPCO has a
responsibility to keep under review the exercise and performance by the relevant
persons of the powers and duties under Part II of RIPA, and the IPCO will from time
to time inspect the Council’s records and procedures for this purpose.
3.1.3 In order to ensure that investigating authorities are using the powers properly, the Act
also establishes a Tribunal to hear complaints from persons aggrieved by conduct,
e.g. directed surveillance. Applications will be heard on a judicial review basis. Such
claims must be brought no later than one year after the taking place of the conduct to
which it relates, unless it is just and equitable to extend this period.
The Tribunal can order:
•
•
•

quashing or cancellation of any warrant or authorisation
destruction of any records or information obtained by using a warrant or
Authorisation
destruction of records or information held by a public authority in relation to any
person.

The Council has a duty to disclose to the tribunal all documents they require if any
Council officer has:
•
•

3.2

granted any authorisation under RIPA
engaged in any conduct as a result of such authorisation

Internal Scrutiny

3.2.1 The Council will ensure that a senior officer (The Senior Responsible Officer) is
responsible for:
•
•
•
•

the integrity of the process in place within the Council to authorise directed
surveillance and CHIS Appendix F
compliance with Part II of the 2000 Act and with the accompanying Codes of
Practice
engagement with the IPCO Inspectors when they conduct their inspections and
where necessary oversee the implementation of any post-inspection action plans
recommended or approved by the IPCO .

3.2.2 The elected members of the Council will review the Authority's use of the 2000 Act at
least once a year. They will also consider internal reports on the use of the 2000 Act
to ensure that it is being used consistently with the Local Authority's policy and that
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the policy is fit for purpose. The Members will not however be involved in making
decisions on specific authorisations. Members will be aware of authorisations via the
Minutes of the Information Governance Board and reports to the Governance and
Resources Committee
3.2.3 If any Officer is concerned that surveillance/CHIS activity is taking place and there is
no authorisation under RIPA in place, s/he should contact Legal Services to seek
advice. If any activity is deemed to be unauthorised, it will be reported to the IPCO.
4

Benefits of RIPA authorisations
The Act states that, if authorisation confers entitlement to engage in a certain conduct
and the conduct is in accordance with the authorisation, then it will be lawful for all
purposes. Consequently, RIPA provides a statutory framework under which covert
surveillance can be authorised and conducted compatibly with Article 8 of the Human
Rights Act 1998 – a person's right to respect for their private and family life, home
and correspondence.
Material obtained through properly authorised covert surveillance is admissible
evidence in criminal proceedings.
Section 78 Police and Criminal Evidence Act 1984 allows for the exclusion of
evidence if it appears to the court that, having regard to all the circumstances in
which the evidence was obtained, the admission of the evidence would have such an
adverse effect on the fairness of the proceedings that the court ought not to admit it.
Evidence obtained through covert surveillance will not be excluded unless the test of
unfairness is met.

5

Definitions

5.1

‘Covert’ is defined as surveillance carried out in such a manner that is calculated to
ensure that the person subject to it is unaware that it is or may be taking place. (s.26
(9)(a))

5.2

‘Covert Human Intelligence Source’ (CHIS) is defined as a person who establishes or
maintains a personal or other relationship with a person for the covert process of
obtaining/providing access to/disclosing, information obtained through that
relationship or as a consequence of the relationship (s.26 (8)). (the term CHIS is
more commonly used to describe informants or officers working “undercover”)

5.3

‘Directed surveillance’ is defined as covert but not intrusive and undertaken:
• for a specific investigation or operations,
• in such a way that is likely to result in the obtaining of private information about
any person(whether or not that person is the target of the investigation or
operation),
• in a pre-planned manner and not as an immediate response.(s.26 (2))

5.4

'Surveillance' includes monitoring, observing, listening, with or without the assistance
of a surveillance device, and includes recording of any information obtained.

5.5

‘Private information’ includes, and possibly goes beyond, information relating to a
persons private or family life, and aspects of business and professional life. (s.26
(10))
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5.6

‘Intrusive’ surveillance is covert surveillance that is carried out in relation to anything
taking place on any residential premises or in any private vehicle and involves the
presence of an individual on the premises or in the vehicle or using a surveillance
device. Derbyshire Dales District Council may not authorise such surveillance.

5.7

‘Authorising Officer’ in the case of local authorities these are specified as the
Director, Heads of Service, Service Managers or equivalent, responsible for the
management of an investigation (see Regulation of Investigatory Powers (Directed
Surveillance and Covert Human Intelligence Sources) Order 2010 (SI 2010 No.521)
as amended (from 1st November 2012) by the Regulation of Investigatory Powers
(Directed Surveillance and Covert Human Intelligence Sources (Amendment) Order
2012 No. 1500. At Derbyshire Dales District Council, they are nominated Heads of
Service and above. (see Appendix F)

5.8

‘Senior Responsible Officer’ is responsible for:
•

the integrity of the process in place within the public authority for the
management of CHIS;

•

compliance with Part II of the Act and with the Codes;

•

oversight of the reporting of errors to the relevant oversight Commissioner and
the identification of both the cause(s) of errors and the implementation of
processes to minimise repetition of errors;

•

engagement with the
where applicable; and

•

where necessary, oversight of the implantation of post-inspection action plans
approved by the relevant oversight Commissioner.

IPCO inspectors when they conduct their inspections,

Within local authorities, the Senior Responsible Officer should be a member of the
corporate leadership team and should be responsible for ensuring that all authorising
officers are of an appropriate standard in light of any recommendations in the
inspection reports prepared by the IPCO. Where an inspection report highlights
concerns about the standards of authorising officers, this individual will be
responsible for ensuring the concerns are addressed.
5.9

‘RIPA Monitoring Officer’ is responsible for:
•
•
•
•

Maintaining the central record and collation of documents,
Day to day oversight of the RIPA process
Organising training in RIPA, and
Raising awareness of RIPA within the Council

6

When does RIPA apply?

6.1

RIPA applies where the directed covert surveillance of an individual or group of
individuals, or the use of a CHIS is necessary for the purpose of preventing or
detecting crime, (see below).
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6.2

The Council can only authorise Directed Surveillance to prevent and detect a
criminal offence if is punishable, whether on summary conviction or indictment, by a
period of imprisonment of at least six months, or would constitute an offence under:
(a)
(b)
(c)
(d)

6.3

Section 146 Licensing Act 2003 (sale of alcohol to children)
Section 147 Licensing Act 2003 (allowing the sale of alcohol to children)
Section 147a Licensing Act 2003 (persistently selling alcohol to children)
Section 7 of the Children and Young Persons Act 1933 (sale of tobacco, etc, to
persons under eighteen)

Core Functions:
A Public Authority may only seek authorisations under the Act when in performance
of its ‘core functions’. Core functions are the specific public functions undertaken by
an Authority in contrast to the ordinary functions which are those undertaken by all
ayuthorities, for example; employment issues or contractual arrangements. The
disciplining of an employee is not a core function although related criminal
investigtaions may be.

6.4

CCTV
The normal use of CCTV is not usually covert because members of the public are
informed by signs that such equipment is in operation. However, authorisation
should be sought where it is intended to use CCTV in a covert and pre-planned
manner as part of a specific investigation or operation, for the surveillance of a
specific person or group of people. Equally a request, say by the police, to track
particular individuals via CCTV recordings may require authorisation (sought by the
police). Guidance on the operation of CCTV generally is provided in the Surveillance
Camera Code of Practice issued under the Protection of Freedoms Act 2012. The
Information Commissioner has also issued a code “In the Picture – A Data Protection
Code of Practice for Surveillance Cameras and Personal Information”, which
Authorities should have regard to.

6.5

Social Networking and Internet Sites
Occasionally officers may be alerted to information on social media which may be
pertinent to an investigation. When using social media sites for gathering evidence to
assist in enforcement activities, officers should note that the fact that digital
investigation is routine or easy to conduct does not reduce the need for authorisation.
Care must be taken to understand how the specific social networking site being used
works, particularly in relation to privacy settings.
Whilst it is the responsibility of an individual to set privacy settings to protect against
unsolicited access to their private information on a social networking site, and even
though the data may be deemed published and no longer under the control of the
author, it is unwise to regard it as “open source” or publicly available; the author has
a reasonable expectation of privacy if access controls are applied. Where privacy
settings are available but not applied the data may be considered open source and
an authorisation is not usually required. Repeat viewing of ‘open source’ sites may
constitute Directed Surveillance and this should be borne in mind. To ensure
compliance with regulations:
•

Officers must not create a false identity in order to ‘befriend’ individuals on social
media networks without authorisation under RIPA. If it is necessary and
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proportionate for the Council to covertly breach access controls, an authorisation
for Directed Surveillance will be required. An authorisation for the use and
conduct of a CHIS is necessary if a relationship is established or maintained by
the officer.
•

Officers viewing an individual’s public profile on a social network should do so
only to the minimum degree necessary and proportionate.

•

Legal advice should be taken in advance as to whether repeated viewing of open
profiles on social networks to gather evidence or to monitor an ‘individual’s status
for a specific investigation will require RIPA authorisation.

•

Officers should also be aware that it is not possible to verify the accuracy of
information on social networking sites, and if such information is to be used as
evidence, take reasonable steps to ensure its validity.

•

In the event that it is necessary to utilise online covert identities/pseudonyms,
pursuant to a RIPA authorisation, these must be centrally logged by the Senior
Responsible Officer and a record made of what research activity is conducted,
details of which should be reported to the relevant Authorising Officer during
routine reviews or, where applicable, a cancellation.

7

Covert Human Intelligence Source

7.1

The RIPA definition (section 26) is anyone who:
a)

b)
c)

establishes or maintains a personal or other relationship with a person for the
covert purpose of facilitating the doing of anything falling within paragraphs b) or
c)
covertly uses such a relationship to obtain information or provide access to any
information to another person; or
covertly discloses information obtained by the use of such a relationship or as a
consequence of the existence of such a relationship

Any reference to the conduct of a CHIS includes the conduct of a source which falls
within a) to c) or is incidental to it.
References to the use of a CHIS are references to inducing, asking or assisting a
person to engage in such conduct.
Section 26(9) of RIPA goes on to define:

7.2

•

a purpose is covert, in relation to the establishment or maintenance of a personal
or other relationship, if, and only if, the relationship is conducted in a manner that
is calculated to ensure that one of the parties to the relationship is unaware of
that purpose; and

•

a relationship is used covertly, and information obtained as mentioned in 7 (c)
above and is disclosed covertly, if, and only if it is used or as the case may be,
disclosed in a manner that is calculated to ensure that one of the parties to the
relationship is unaware of the use or disclosure in question.

There is a risk that an informant who is providing information to the Council voluntary
may in reality be a CHIS even if not tasked to obtain information covertly. It is the
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activity of the CHIS in exploiting a relationship for a covert purpose which is ultimately
authorised in the 2000 Act, not whether or not the CHIS is asked to do by the
Council. When an informant gives repeat information about a suspect or about a
family, and it becomes apparent that the informant may be obtaining the information
in the course of a neighbourhood or family relationship, it may mean that the
informant is in fact a CHIS. Legal advice should always be sought in such instances
before acting on any information from such an informant.
7.3

Juvenile Sources
Special safeguards apply to the use or conduct of juvenile sources; that is sources
under the age of 18 years. On no occasion should the use or conduct of a source
under the age of 16 years be authorised to give information against his parents or
any person who has parental responsibility for him. The duration of a juvenile CHIS
is one month. The Regulation of Investigatory Powers (Juvenile) Order 2000 SI No
2793 contains special provisions which must be adhered to in respect of juvenile
sources. These may only be authorised by the Chief Executive.

7.4

Vulnerable Individuals
A vulnerable individual is a person who is or may be in need of community care
services by reason of mental or other disability, age or illness and who is or may be
unable to take care of himself, or unable to protect himself against significant harm or
exploitation. Any individual of this description should only be authorised to act as a
source in the most exceptional circumstances. These may only be authorised by the
Chief Executive.

7.5

Legal Advice
Please consult the Senior Responsible Officer and RIPA Monitoring Officer before
taking any practical steps to authorise a CHIS.

7.6

Handler and Controller
There needs to be in place arrangements for the proper oversight and management
of CHIS, including appointing individual officers as defined in section 29(5)(a) and (b)
of the 2000 Act for each CHIS.
The Handler has day to day responsibility for:
•
•
•
•

Dealing with the CHIS on behalf of the authority;
Directing the day to day activities of the CHIS
Recording the information supplied by the CHIS, and
Monitoring the CHIS’s security and welfare.

The Handler will usually be a rank or position below that of the Authorising Officer.
The Controller will normally be responsible for the management and supervision of
the “Handler” and general oversight of the use of the CHIS.

8

Authorisation Process and Oversight Arrangements

8.1

Applications for directed surveillance
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All application forms (see Appendix A) must be fully completed with the required
details to enable the Authorising Officer to make an informed decision. Sections 12
and 13 of the form must be completed by the Authorising Officer.
An authorisation under the 2000 Act will only ensure that there is a justifiable
interference with an individual’s Article 8 rights if it is necessary and proportionate
for these activities to take place. Therefore, the grant of authorisation should indicate
that consideration has been given to these points and no authorisation shall be
granted unless the Authorising Officer is satisfied that the investigation is:
•

necessary for either the prevention or detection of crime, involving a criminal
offence punishable whether by summarily or on indictment by a maximum
sentence of at lease six months imprisonment or related to the underage sale of
alcohol or tobacco. (see paragraph 6.2 for offences) Covert surveillance cannot
be said to be necessary if the desired information can reasonably be obtained by
overt means.

•

proportionate - if the activities are necessary, the person granting the
authorisation must believe that they are proportionate to what is sought to be
achieved by carrying them out. This involves balancing the intrusiveness of the
activity on the target and others (see 8.4 Collateral intrusion) who might be
affected by it against the need for the activity in operational terms.

The method of surveillance proposed must not be excessive in relation to the
seriousness of the matter under investigation. It must be the method which is the
least invasive of the target’s privacy.
The activity will not be proportionate if it is excessive in the circumstances of the case
or if the information which is sought could reasonably be obtained by other less
intrusive means. All such activity should be carefully managed to meet the objective
in question and must not be arbitrary or unfair.
The privacy of innocent members of the public must be respected and collateral
intrusion minimised – see 8.4 below.
It must be at an appropriate level (i.e. not excessive) and no other form of
investigation would be appropriate.
8.2

Necessity
The Authorising Officer must be satisfied that the use of covert surveillance is
necessary for one of the purposes specified in Section 28(3) of RIPA. In order to be
satisfied, the conduct that it is aimed to prevent or detect must be identified and
clearly described, particularly if it is questionable whether the serious crime criteria
are met.

8.3

Proportionality
Proportionality is not only about balancing the effectiveness of covert methods over
overt methods but of explaining why a particular covert method, technique or tactic is
the least intrusive. It is insufficient to make a simple assertion or to say that the
`seriousness` of the crime justifies any or every method available. It may be
unacceptable to advance lack of resources or a potential cost saving as sufficient
ground to use technological solutions which can be more intrusive than a human
being. This critical judgment can only be reached once all aspects of an
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authorisation have been fully considered. It will be helpful to consider the following
elements:
a)

That the proposed covert surveillance is proportional to the mischief under
investigation;

b)

That it is proportional to the degree of anticipated intrusion on the target and
others, and

c)

It is the only option; other overt means having been considered and discounted.

The following elements of proportionality should therefore be considered:
•
•
•
•

balancing the size and scope of the operation against the gravity and extent of
the perceived mischief,
explaining how and why the methods to be adopted will cause the least possible
intrusion on the target and others,
that the activity is an appropriate use of the legislation and the only reasonable
way, having considered all others, of obtaining the necessary result, and
providing evidence of other methods considered and why they were not
implemented

The Authorising Officer should set out, in his own words, “I am satisfied” and “I
believe” why he is satisfied or why he believes “the activity is necessary and
proportionate”
8.4

Collateral intrusion
The privacy rights of members of the public who are not the subject of the
investigation, must be minimised and the surveillance must be carefully controlled so
as to respect those rights.
The Authorising Officer must also take into account the risk of ‘collateral intrusion’
i.e. intrusion on, or interference with, the privacy of persons other than the subject of
the investigation, particularly where there are special sensitivities e.g. premises used
by lawyers, MPs, doctors or priests e.g. for any form of medical or professional
counselling or therapy. The application must include an assessment of any risk of
collateral intrusion for this purpose.
Steps must be taken to avoid unnecessary collateral intrusion and minimise any
necessary intrusion.
Those carrying out the investigation must inform the Authorising Officer of any
unexpected interference with the privacy of individuals who are not covered by the
authorisation as soon as these become apparent.
Where such collateral intrusion is unavoidable, the activities may still be authorised,
provided the intrusion is considered proportionate to what is sought to be achieved.

8.5

Special consideration in respect of confidential information
Particular attention is drawn to areas where the subject of surveillance may
reasonably expect a high degree of privacy e.g. where confidential information is
involved.
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Confidential information consists of matters subject to legal privilege, communication
between a Member of Parliament and another person on constituency matters,
confidential personal information or confidential journalistic material. (Sections 98100 Police Act 1997).
8.6

Legal privilege
Generally, this applies to communications between an individual and his/her legal
adviser in connection with the giving of legal advice in connection with or in
contemplation of legal proceedings. Such information is unlikely ever to be
admissible as evidence in criminal proceedings.
If in doubt, the advice of the Solicitor to the Council should be sought in respect of
any issues in this area.

8.7

Confidential personal information
This is oral or written information held in (express or implied) confidence, relating to
the physical or mental health or spiritual counselling concerning an individual (alive or
dead) who can be identified from it. Specific examples provided in the codes of
practice are consultations between a health professional and a patient, discussions
between a minister of religion and an individual relating to the latter’s spiritual
welfare or matters of medical or journalistic confidentiality.

8.8

Confidential journalistic material
This is material acquired or created for the purposes of journalism and held subject to
an undertaking to hold it in confidence.
It should be noted that matters considered to be confidential under RIPA may not
necessarily be properly regarded as confidential under section 41 Freedom of
Information Act.
Where confidential information as referred to in sections 8.4 to 8.5 is likely to
be acquired, the surveillance may only be authorised by the Chief Executive,
or, in her absence, a Corporate Director, and should only be authorised where
there are exceptional and compelling circumstances.

8.9

Authorisations must be in writing

8.10

Notifications to Inspector/Commissioner:
The following situations must be brought to the Inspector/Commissioner’s attention at
the next inspection:
•
•
•

8.11

where an officer has had to authorise surveillance in respect of an investigation
in which he/she is directly involved;
where a lawyer is the subject of an investigation or operation;
where confidential personal information or confidential journalistic information
has been acquired and retained.

Applications for CHIS
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The application is the same as for directed surveillance except that the serious crime
threshold of investigating criminal offences with a sentence of at least six months
imprisonment does not apply. The authorisation must specify the activities and
identity of the CHIS and that the authorised conduct is carried out for the purposes of,
or in connection with, the investigation or operation so specified.
There are additional requirements in s29(5) relating to responsibility for dealing with
the source and maintenance of records relating to the source.
All application forms (Appendix A) must be fully completed with the required details
to enable the Authorising Officer to make an informed decision.
In addition to the requirements of RIPA, the duties set out in the Source Records
Regulations (S.I.2000/2725) must also be observed.
Please consult the Solicitor to the Council before taking any practical steps to
authorise a CHIS.
8.12

Judicial Approval of authorisations
Once the Authorising Officer has authorised the directed surveillance or CHIS, the
Investigating Officer who completed the application form should contact Legal
Services who will arrange at hearing at the appropriate Magistrates’ Court. The
Solicitor to the Council will accompany the Investigating Officer to present the
application for approval by a Justice of the Peace. The hearing is a `legal proceeding`
and therefore, if not represented by the Solicitor to the Council, local authority officers
need to be formally designated to appear.
The Investigating Officer or Authorising Officer will provide the Justice of the Peace
with a copy of the original authorisation or notice and the supporting documents
setting out the case. This forms the basis of the application to the Justice of the
Peace and should contain all information that is relied upon.
In addition the Investigator will provide the Justice of the Peace with two copies of a
partially completed judicial application/order form.
The hearing must be in private (unless the Court otherwise directs) and the officer will
be sworn in and present evidence as required by the Justice of the Peace. Any such
evidence should be limited to the information in the authorisation. It is not sufficient
for the local authority to provide oral evidence where this is not reflected or supported
in the papers provided.
The Justice of the Peace will consider whether he/she is satisfied that, at the time the
authorisation was granted or renewed or the notice given or renewed, there was
reasonable grounds for believing that the authorisation or notice was necessary and
proportionate and whether that continues to be the case. They will also consider
whether the authorisation was given by the appropriate designated person at the
correct level within the Council and whether (in the case of directed surveillance) the
crime threshold has been met.
The Order Section of the above mentioned form will be completed by the Justice of
the Peace and will be the official record of his/her decision. The local authority need
to retain a copy of the form after it has been signed by the Justice of the Peace.
The Justice of the Peace can:
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(a) approve the Grant of or renewal of an Authorisation or Notice, which means the
authorisation will then be effective.
(b) refuse to approve the Grant of Authorisation or Notice, which means that the
authorisation will not take effect but the Council could look at the reasons for
refusal, make any amendments and reapply for judicial approval.
(c) refuse to approve the Grant of Authorisation or renewal and quash the original
authorisation. The Court cannot exercise its power to quash the authorisation
unless the applicant has at least two business days from the date of the refusal
to make representations.

Appeals:
A local authority may only appeal a Justice of the Peace’s decision on a point of law
by making an application for judicial review in the High Court. The Investigatory
Powers Tribunal (IPT) will continue to investigate complaints by individuals about the
use of the RIPA techniques by public bodies, including local authorities. If, following
a complaint to them, the IPT finds fault with a RIPA authorisation or notice it has the
power to quash the Justice of the Peace’s order which approved the grant or renewal
of the authorisation or notice.
8.13

Working in partnership with the police
Authorisation can be granted in situations where the police rather than Derbyshire
Dales District Council require the surveillance to take action, as long as the behaviour
complained of meets all criteria to grant and in addition is also of concern to the
Council. Authorisation cannot be granted for surveillance requested by the police for
a purely police issue.

9

Duration and Cancellation
• An authorisation for directed surveillance shall cease to have effect (if not
renewed) 3 months from the date the Justice of the Peace approves the grant.
• If renewed the authorisation shall cease to have effect 3 months from the expiry of
the original authorisation.
• An authorisation for CHIS shall cease to have effect (unless renewed) 12 months
from the date the Justice of the Peace approves the grant or renewal.
• An oral authorisation or renewal shall cease to have effect (unless renewed) 72
hours from the date of grant or renewal
This does not mean that the authorisation should be given for the whole period
so that it lapses at the end of this time. The Authorising Officer, in accordance
with s.45 of the Act, must cancel each authorisation as soon as that officer
decides that the surveillance should be discontinued. Authorisations should
continue for the minimum period reasonable for the purpose they are given
and in any event will not last longer than 3 months.
On cancellation the cancellation form should detail what product has been obtained
as a result of the surveillance activity. The forms should include the dates and times
of any activity, the nature of the product obtained and its format, any associated log
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or reference numbers, details of where the product is to be held and the name of the
officer responsible for its future management. Documentation of any instructions to
cease surveillance should be retained and kept with the cancellation form.

10

Reviews
The Authorising Officer should review all authorisations at intervals determined by
him/her. This should be as often as necessary and practicable. The reviews should
be recorded.
If the directed surveillance authorisation provides for the surveillance of unidentified
individuals whose identity is later established, the terms of the authorisation should
be refined at review to include the identity of these individuals.
Particular attention should be paid to the possibility of obtaining confidential
information.

11

Renewals
If for any reason a Review is not carried out on time the authorisation may be
cancelled. Notice of this cancellation must be given to the Authorising Officer
immediately.
Any Authorised Officer may renew an existing authorisation on the same terms as the
original at any time before the original ceases to have effect. The renewal must then
be approved by a Justice of the Peace in the same way the original authorisation was
approved. The process already outlined in section 8 above should be followed.
A CHIS authorisation must be thoroughly reviewed before it is renewed.

12

Central Register of authorisations

12.1

The authority must maintain the following documents:
• copy of the application and a copy of the authorisation together with any
supplementary documentation and notification of the approval given by the
authorised officer;
• a record of the period over which the surveillance has taken place;
• the frequency of reviews prescribed by the authorising officer;
• a record of the result of each review of the authorisation;
• a copy of any renewal of an authorisation and Order made by the Magistrates`
Court together with supporting documentation submitted when the renewal was
requested;
• the date and time when any instruction to cease surveillance was given;
• the date and time when any instruction was given by the Authorising Officer;

12.2. To comply with section 12.1 the Solicitor to the Council will hold the Central Register
of all authorisations issued by an officer of Derbyshire Dales District Council. A copy
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of every authorisation, renewal and cancellation issued should be lodged immediately
with the Solicitor to the Council in an envelope marked `Private and Confidential`.
Any original authorisations and renewals taken to the Magistrates` Court should be
retained by the Council because the Court only keep copies of the authorisations or
renewals.
12.3. The Council must also maintain a centrally retrievable record of the following
information:
•
•
•
•
•
•
•
•
•
•
•
•
•

type of authorisation
date the authorisation was given
date the Approval Order was given by the Justice of the Peace.
name and rank/grade of the authorising officer
confidential information
self authorisations
unique reference number of the investigation/operation
title (including brief description and names of the subjects) of the
investigation/operation;
reviews
details of renewal
dates of any Approval Order for renewal given by the Justice of the Peace.
whether the investigation/operation is likely to result in obtaining confidential
information
date of cancellation

These records will be retained for at least 3 years and will be available for inspection
by the IPCO.

13

Retention of records
The authority must ensure that arrangements are in place for the secure handling,
storage and destruction of material obtained through the use of directed surveillance
or CHIS. The Authorising Officers, through their relevant Data Controller, must
ensure compliance with the appropriate data protection requirements under the
General Data Protection Regulations (“GDPR”), Data Protection Act 2018 and any
relevant Codes of Practice relating to the handling and storage of material. In
addition consideration should be given to the Council’s Corporate Policy on
Document Retention and Document Management.
The Central Register of Authorisations will be kept securely in a locked cabinet in the
Corporate Services department.

14

Complaints procedure

14.1

The Council will maintain the standards set out in this guidance and the Codes of
Practice. The Investigatory Powers Commissioner has responsibility for monitoring
and reviewing the way the Council exercises the powers and duties conferred by
RIPA.

14.2

Contravention of RIPA may be reported to the Investigtaory Powers Tribunal. Before
making such a reference, a complaint concerning a breach of this guidance should
be made using the Council’s own internal complaints procedure, please contact the
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Complaints Officer, Town Hall, Matlock, Derbyshire, DE4 3NN, tel: 01629 761133
email: complaints@derbyshiredales.gov.uk,

REGULATION OF INVESTIGATORY
POWERS ACT 2000
GUIDANCE – PART II
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ACQUISITION AND DISCLOSURE OF
COMMUNICATIONS DATA
Introduction
With effect from 5 January 2004, and in accordance with Chapter I of Part I of Regulation of
Investigatory Powers Act (‘the Act’), local authorities can authorise the acquisition and
disclosure of ‘communications data’ provided that the acquisition of such data is necessary
for the purpose of preventing or detecting crime or preventing disorder; and
proportionate to what is sought to be achieved by acquiring such data.
The Protection of Freedoms Act 2012 made changes to the provisions under the Regulation
of Investigatory Powers Act 2000 requiring the need for a local authority to seek judicial
approval of the grant or renewal of an authorisation or of the giving or renewal of a notice.
NOTHING IN THIS CODE PERMITS THE INTERCEPTION OF THE CONTENT OF ANY
COMMUNICATION.
The procedure is similar to that of authorisation for directed surveillance and CHIS but has
extra provisions and processes.
The purpose and effect of the procedure is the same i.e. to ensure proper consideration is
given to permitting such investigations and to provide protection against a human rights
challenge.
The Authorising Officer is called a ‘Designated Person’.
1.

What is `Communication Data`?
Communications data is information relating to the use of a communications service
e.g. postal service or telecommunications system. It is defined by Section 21(4) of
the Act and falls into three main categories:
Traffic data

- where a communication was made from, to whom and when

Service data – use made of service e.g. Itemised telephone records
Subscriber data – information held or obtained by operator on person they provide a
service to.
Local authorities are restricted to subscriber and service use data and only for the
purpose of preventing or detecting crime or preventing disorder.

2.

Designated Person
A Designated Person (Authorising Officer) for Derbyshire Dales District Council are
specified in Appendix F
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3.

Application Forms
All applications must be made on a standard form and submitted to a Single Point of
Contact (SPOC) see 6, below and Appendix H. The SPOC will ensure that the
application meets the required criteria and then pass onto the Designated Person.

4.

Authorisations
Authorisations can only authorise conduct to which Chapter II of Part I of the Act
applies.
In order to comply with the code, a Designated Person can only authorise the
obtaining and disclosure of communications data if:
i)

it is necessary for any of the purposes set out in Section 22(2) of the Act. (NB
Derbyshire Dales District Council can only authorise for the purpose set out in
Section 22 (2) (b) which is the purpose of preventing or detecting crime or
preventing disorder); and

ii)

it is proportionate to what is sought to be achieved by the acquisition of such
data (in accordance with Section 22(5) the Act)

Consideration must also be given to the possibility of collateral intrusion
Once a Designated Person has decided to grant an authorisation or a notice is to
given there are two methods:
i.

By authorisation of some person in the same relevant public authority as the
Designated Person, whereby the relevant public authority collects the data
itself (Section 22(3) the Act). This may be appropriate in the following
circumstances:
• the postal or telecommunications operator is not capable of collecting
or retrieving the communications data
• it is believed the investigation may be prejudiced if the postal or
telecommunications operator is asked to collect the data itself,
• there is a prior agreement in place between the relevant public
authority and the postal or telecommunications operator as to the
appropriate mechanisms for the disclosure of communications data

ii.

By notice to the holder of the data to be acquired (Section 22(4)) which
requires the operator to collect or retrieve the data. Disclosure may only be
required to either the Designated Person or the SPOC.

A service provider must comply with the notice if it is reasonably practicable to do so
(s.22 (6)-(8)) and can be enforced to do so by civil proceedings.
The postal or telecommunications service can charge for providing this information.
There are standard forms for authorisations and notice Appendix G.
5.

Oral Authority
Derbyshire Dales District Council is not permitted to apply or approve orally.
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6.

Single Point of Contact
Notices and authorisations should be passed through a SPOC appointed by the
Council. This should make the system operate more efficiently as the SPOC will deal
with the postal or telecommunications operator on a regular basis and also be in a
position to advise a designated person on the appropriateness of an authorisation or
notice.
SPOCs should be in position to:
•

where appropriate, assess whether access to communication data is
reasonably practical for the postal or telecommunications operator;

•

advise applicants and Designated Person on whether communications data
falls under section 21(4)(a), (b) or (c) of the Act;

•

provide safeguards for authentication;

•

assess any cost and resource implications to both the public authority and the
postal or telecommunications operator.

A SPOC must be accredited, which involves undertaking appropriate training.
7.

Duration
Authorisations and notices are only valid for one month beginning with the date on
which the authorisation is granted or the notice given. A shorter period should be
specified if possible.

8.

Renewal and Cancellation
An authorisation or notice may be renewed at any time during the month it is valid
using the same procedure as used in the original application. A renewal takes effect
on the date which the authorisation or notice it is renewing expires.
The code requires that all authorisations and notices should be cancelled by the
Designated Person who issued it as soon as it is no longer necessary, or the conduct
is no longer proportionate to what is sought to be achieved. The relevant postal or
telecommunications operator should be informed of the cancellation of a notice.

9.

Retention of Records
Applications, authorisations and notices must be retained until the Council has been
audited by the Commissioner (see paragraph 10).
Applications must also be retained to allow any Tribunal (see paragraph 10) to carry
out its functions.
A record must be kept of:-
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•

the dates on which the authorisation or notice is started or cancelled,

•

any errors that have occurred in the granting of authorisations or giving of
notices.

A report and explanation of any errors must also be sent to the Commissioner as
soon as is practicable.
Communications data, and all copies, extracts and summaries of it, must be handled
and stored securely and the requirements of the Data Protection Act 1998 must be
observed.
The Solicitor to the Council will maintain a centrally retrievable register.
10.

Oversight and Complaints
The Act provides for an Interception of Communications Commissioner whose remit
is to provide independent oversight of the use of the powers contained in Part I and
the code requires any person who uses the powers conferred by Chapter II to comply
with any request made by the Commissioner to provide any information he requires
to enable him to discharge his functions.
The Act also establishes an Independent Tribunal to investigate and decide any case
within its jurisdiction. Details of the relevant complaints procedure should be
available for reference at Derbyshire Dales District Council’s public offices.

REGULATION OF INVESTIGATORY POWERS ACT
2000 (RIPA)

APPENDIX A
..\Forms\application-directed-surveillanc.doc
Page 23 of 30
55

..\Forms\cancellation-directed-surveillan.doc
..\Forms\renewal-directed-surveillance.doc
..\Forms\review-directed-surveillance.doc
..\Forms\chis-application.doc
..\Forms\chis-renewal.doc
..\Forms\chis-review.doc
..\Forms\chis-cancellation.doc
..\Forms\Judicial Approval form

REGULATION OF INVESTIGATORY POWERS ACT
2000 (RIPA)
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APPENDIX B
..\local-authority-england-wales.pdf

REGULATION OF INVESTIGATORY POWERS ACT
2000 (RIPA)

APPENDIX C
Page 25 of 30
57

..\magistrates-courts-eng-wales.pdf

REGULATION OF INVESTIGATORY POWERS ACT
2000 (RIPA)

APPENDIX D
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/742041/201800802_CSPI_code.pdf

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/742042/20180802_CHIS_code_.pdf

REGULATION OF INVESTIGATORY POWERS ACT
2000 (RIPA)

APPENDIX E
OSC Procedures and Guidance
available on SIDD
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REGULATION OF INVESTIGATORY POWERS ACT
2000 (RIPA)

APPENDIX F
DERBYSHIRE DALES DISTRICT COUNCIL'S
AUTHORISING OFFICERS:
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CHIEF EXECUTIVE
HEAD OF REGULATORY SERVICES
HEAD OF HOUSING
HEAD OF REGENERATION AND POLICY
HEAD OF CORPORATE SERVICES
HEAD OF COMMUNITY AND ENVIRONMENTAL
SERVICES

REGULATION OF INVESTIGATORY POWERS ACT
2000 (RIPA)

APPENDIX G
..\Forms\communications-data1.doc
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BACK TO AGENDA

REGULATION OF INVESTIGATORY POWERS ACT
2000 (RIPA)

APPENDIX H
https://assets.publishing.service.gov.uk/government/uploads/sy
stem/uploads/attachment_data/file/426248/Acquisition_and_Dis
closure_of_Communications_Data_Code_of_Practice_March_
2015.pdf
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NOT CONFIDENTIAL – For public release

Item No. 13

COUNCIL
14 MARCH 2019
Report of the Head of Corporate Services

DISCHARGE OF FUNCTIONS DURING THE ELECTION PERIOD
PURPOSE OF REPORT
To consider extending delegated authority to make urgent decisions on a temporary basis,
to cover the interregnum caused by the District Council elections on 2 May 2019.
RECOMMENDATION
1.

That the Chief Executive, acting in consultation with the appropriate Policy Committee
Chairman, Vice-Chairman and the relevant Ward Members, be delegated authority to
deal with urgent matters within the purview of the two policy committees between 15
March 2019 and the date of retirement of Councillors (6 May 2019).

2.

That the Principle Planning Officer, Development Manager and Head of Regulatory
Services be delegated authority in consultation with the Chairman of the relevant
Planning Committee and relevant Ward Members between 15 March and the day of
retirement of Councillors to issue decisions on applications submitted under the
provisions of the Town and Country Planning Act 1990 and the Planning (Listed
Buildings and Conservation Areas) Act 1990.

3.

That after the day of retirement of Councillors the authority delegated to officers in 1
and 2 above be exercised in consultation with the Chairman of the Council and such
relevant Ward Members who have signed their Declaration of Acceptance of Office,
and until such time as Chairman of Committees have been appointed at the Annual
Meeting.

4.

That any matters dealt with by officers, wholly as a result of the authority conferred by
these resolutions, be reported for information to the first meeting of the appropriate
committee or via email as appropriate.

WARDS AFFECTED
All
STRATEGIC LINK
This report recommends steps which will enable the Council to continue to do business
during the election period. It therefore relates to all Corporate Aims and Objectives and
could be used in furtherance of any of them, according to the circumstances.
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1

REPORT

1.1

As the date of the District Council elections draws nearer, the Council must make
appropriate provision to enable it to continue to exercise its functions during the
interregnum caused by the election. For the most part, sufficient authority is vested
in the Corporate Leadership Team, to enable routine business to continue without
reference elsewhere. It would be prudent however to ensure that there is the facility
available if needed, to adequately deal with emergencies and to take essential
urgent decisions. This report recommends that extended and temporary officer
delegations are put in place.

1.2

The election timetable for the District and Parish Elections in May 2015 means that
all Councillors (with the exception of the Chairman of the Council) will officially retire
on 6 May 2019. The Chairman of the Council continues to hold office until the
Annual Meeting, which is scheduled to take place on 23 May 2019.

1.3

Part 4 of the Council’s Constitution details quite extensive delegation arrangements
but it is considered prudent to make particular arrangements to deal with planning
applications which would normally be determined by the Planning Committee. If no
specific arrangements were made to deal with planning applications then those
submitted during April and May would remain undetermined for longer than the
statutory 8-week period and for no reason other than the fact that the Council had
not made alternative arrangements.

1.4

Similarly it is suggested that the Council makes arrangements to make urgent
decisions using extended and temporary officer delegation arrangements for all other
items of the Council’s business.

1.5

Regulatory business in terms of decisions affecting the rights of individuals cannot be
delegated to officers and meetings must be held to accord with legal timescales. It
will be necessary therefore for the Licensing and Appeals Committee to be available
for business up to 5 May – the last working day before the retirement of Councillors.

1.6

Any matters dealt with by officers will be reported for information to the first meeting
of the appropriate committee or circulated purely for information via email as
appropriate, and as soon as practicable.

1.7

These provisions do not prevent urgent and significant issues being considered by
the Council during the Interregnum in situations where delegation to officers would be
inappropriate. Urgent business must continue.

2

RISK ASSESMENT

2.1

Legal
The provisions in this report are standard procedure adopted at each election period.
They are empowered by Section 101 of the Local Government Act 1972. The risk is
therefore low.

2.2

Financial
There are no financial risks arising from this report.
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3

CONTACT DETAILS
Sandra Lamb, Head of Corporate Services, telephone: (01629) 761281 or email:
sandra.lamb@derbyshiredales.gov.uk

4.

BACKGROUND PAPERS
None

BACK TO AGENDA
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NOT CONFIDENTIAL – For public release

Item No. 14

COUNCIL
14 MARCH 2019
Report of the Head of Housing

ARMED FORCES COVENANT
PURPOSE OF REPORT
This report sets out the District Council’s obligations in the delivery of the Armed
Forces Covenant. The Covenant also describes the relationship between the nation,
the state and the Armed Forces.
RECOMMENDATION
1. That the adoption of the Armed Forces Community Covenant in Derbyshire be
noted and that the District Council continues to support the initiatives outlined
in the Covenant.
WARDS AFFECTED
All
STRATEGIC LINK
The Armed Forces Covenant has a direct link with the District Council’s Corporate
Plan, particularly in terms of the delivery of affordable housing and services that
support vulnerable people. The District Council’s values also support the intention of
the Covenant, in that the District Council values the distinctiveness of our
communities, businesses and residents, some of whom will be members or former
members of the armed forces, together with their families.

1

BACKGROUND

1.1 The Government published the Armed Forces Covenant in May 2011, setting
out the relationship between the nation, the state and the Armed Forces. Two
key principles underpin the Covenant, namely that:
•
•

The Armed Forces community should not face disadvantage compared
to other citizens in the provision of public and commercial services
Special consideration is appropriate in some cases, especially for those
who have given most such as the injured and the bereaved.

1.2 In November 2012, the Council, together with all Derbyshire District and
Borough Councils, Derby City Council, Armed Forces and the Nottinghamshire
and Derbyshire Chamber of Commerce signed a joint Community Covenant.
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1.3 The formal joint signing of the Community Covenant for Derbyshire
demonstrates a commitment to the Armed Forces community and provides a
basis for a strong co-ordinated approach allowing wider strategic links to be
made with the voluntary sector, business and private individuals. The Civic
Chair will act as the Council’s Armed Forces Champion, with support from the
Head of Housing.
2

DERBYSHIRE ARMED FORCES COMMUNITY COVENANT PARTNERSHIP

2.1 The Armed Forces Covenant recommends that where areas have signed a
Community Covenant, Civilian Military Partnerships are established to oversee
the Covenant. Civil/Military partnerships are seen as an excellent low-cost way
to demonstrate support for the Armed Forces community and to help build an
understanding of the needs of the Armed Forces. The Derbyshire Armed
Forces Community Covenant Partnership (DAFCCP) acts as a forum for
bringing together the relevant partners and as a mechanism for collaboration
and information sharing between organisations.
2.2 Since the original signing, officers from all Derbyshire local authorities have met
regularly as the DAFCCP to share best practice and consider opportunities to
access funding. The DAFCCP continues to meet twice a year with meetings
convened and facilitated by the Council and representatives of the Ministry of
Defence. The Group is chaired by Dianne Jeffrey CBE on behalf of the
Derbyshire Lieutenancy.
2.3 The District Council has supported the Derbyshire Armed Forces Community
Covenant Partnership (DAFCCP) with representatives from all the signatories
of the joint Community Covenant. During this time, the Partnership has worked
with partners to secure over £133,000 of funding to encourage local
communities to support the armed forces community in their area and to
promote understanding and awareness of issues affecting the community
amongst residents.
2.4 In addition to being a key partner in the work carried out by DAFCCP,
Derbyshire Dales District Council has also supported the needs of service and
ex-service personnel in a variety of ways including;
•

Offering specific advice to ex-service personnel through the Council’s
partner support agencies including Age UK and the CAB.

•

Ensuring customer contact staff, are trained to ask callers if they are ex
service personnel, and if so, signpost them to organisations that provide
targeted services

•

Disabled facilities grants (DFG) are available to help to fund home
adaptations, which can play a crucial role in allowing disabled veterans to
live independent lives. Adaptations that may qualify include stair lifts, level
access showers and making a home more suitable for wheelchair access.
For those whose disability is a result of service in the armed forces,
MHCLG has created a specific funding stream. Through this, local
authorities can reclaim the full amount of any DFG paid to a veteran in
receipt of either an Armed Forces Compensation Scheme award at tariff
levels 1-8 or a War Pension at 80% plus Constant Attendance Allowance.

67

Derbyshire Dales District Council commits to ensuring that DFG is made
accessible to all who qualify, through the provision of advice at an early
stage. For those who do not qualify for DFG we offer an ‘Adapt and Relax’
service through our partner agency, Metropolitan Care and Repair, which
ensures that those who do not qualify for grant can access exactly the
same level of advice and assistance as those who do.

3

•

Supporting Reservists. Any request for additional time off to undertake
specific non-regular armed forces training that cannot be undertaken in
non-working time will be considered by the Chief Executive and Head of
Service, taking into account the needs of the service (in accordance with
the leave entitlement policy).

•

Give priority to ex forces personnel and their spouses in the provision of
affordable housing.

•

Council Tax: the Council applies the statutory requirements e.g. a 50%
discount for second homes owned by armed forces personnel, where they
have their main residence in job related accommodation. Also the
premium on long term empty properties will not apply to armed forces
personnel who live in job related accommodation.

JOINT RE-SIGNING OF THE COVENANT

3.1 Following discussions at meetings held in 2018, partners concluded that it
would be appropriate for the Partnership to reaffirm their commitment to the
Armed Forces Community. It was agreed that the revised draft Covenant
should reflect the changes in the current landscape and be updated to ensure it
was fit for purpose. It was also agreed that an official re-signing take place at a
formal event on 7 March 2019. The event also provided the opportunity to
share information about the development and delivery of a countywide Armed
Forces Covenant Strategy and Action Plan currently in development.
3.2 The revised Covenant, attached as Appendix A, provides greater clarity and
focus on shared aspirations and principles to the armed forces community as
well as an outline of best practice. The revised Covenant commits the Council
to the same levels of activity as the original Covenant. Work is taking place on
the development of a Partnership strategy and action plan to take shared
priorities forward.
3.3

The revised Covenant is structured as follows
• Section 1: Participants: Provides details of all councils signing up, and
responsible for, the delivery of the Covenant
• Section 2: Principles of the Armed Forces Covenant: Sets out key
principles about the armed forces community and the Covenant to guide the
work of all signatories
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• Section 3: Objectives and General Intentions: Outlines the objectives of
the Covenant and obligations between the different stakeholders (armed
forces, public sector and community) to ensure that it is adhered to
• Section 4: Core Infrastructure for Covenant Delivery (new): Describes
key elements of the approach, which includes Armed Forces Champions,
Actions Plans and Partnerships Boards to ensure successful delivery of the
Covenant. As set out in ‘Armed Forces Covenant: A guide for local
Authorities’ the DAFCCP has all of this infrastructure currently in place with
the exception of an action plan, which is currently being developed alongside
a new strategy
• Section 5: Actions and Outcomes (new): This section identifies a number
of key areas (healthcare, education, deployment, housing etc) where
participating signatories could look to bolster the experiences of armed forces
community in Derbyshire when accessing goods and services provided by
partners. These actions and outcomes are understood as best practice and
have been appropriately generalised to accommodate the needs of all
signatories.
4

RISK ASSESSMENT

4.1

Legal
The covenant demonstrates the District Council’s commitment to supporting
the needs of service and ex-service personnel. The legal risk is how.

4.2

Financial
The costs of supporting the needs of service and ex-service personnel, as set
out in section 2 of this report, can be met from existing budgets. The financial
risk of this report is therefore assessed as low.

5

OTHER CONSIDERATIONS
In preparing this report, the relevance of the following factors has also been
considered: prevention of crime and disorder, equalities, environmental,
climate change, health, human rights, personnel and property.

6

CONTACT INFORMATION
Robert Cogings, Head of Housing
01629 761354, email Robert.cogings@derbyshiredales.gov.uk

7

BACKGROUND PAPERS
None

8

ATTACHMENTS
Appendix 1 - DRAFT Covenant
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APPENDIX 1

Draft 5 – 24 Jan 19

An Armed Forces Covenant
Between
Local Authorities in Derbyshire
and
The Armed Forces Community

(Serving personnel, both regular and reservist, veterans and military families)

We, the undersigned, agree to work and act together to honour the
Armed Forces Covenant.
7 March 2019
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The Armed Forces Covenant
An Enduring Covenant Between
The People of the United Kingdom
Her Majesty’s Government
– and –
All those who serve or have served in the Armed Forces of the Crown and their
Families
The first duty of Government is the defence of the realm. Our Armed Forces fulfil
that responsibility on behalf of the Government, sacrificing some civilian freedoms,
facing danger and, sometimes, suffering serious injury or death as a result of their
duty. Families also play a vital role in supporting the operational effectiveness of our
Armed Forces.
In return, the whole nation has a moral obligation to the members of the Royal Naval
Service, the Army and the Royal Air Force, together with their families. They deserve
our respect and support, and fair treatment.
Those who serve in the Armed Forces, whether regular or Reserve, those who have
served in the past, and their families, should face no disadvantage compared to other
citizens in the provision of public and commercial services. Special consideration is
appropriate in some cases, especially for those who have given most, such as the
injured and the bereaved.
This obligation involves the whole of society: it includes voluntary and charitable
bodies, private organisations, and the actions of individuals in supporting the Armed
Forces. Recognising those who have performed military duty unites the country and
demonstrates the value of their contribution. This has no greater expression than in
upholding this Covenant.
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SECTION 1: PARTICIPANTS
1.1

This Armed Forces Covenant commitment for Derbyshire is made between:
Derbyshire County Council; Amber Valley Borough Council; Bolsover District Council;
Chesterfield Borough Council; Derby City Council; Derbyshire Dales District Council; Erewash
Borough Council; High Peak Borough Council; North East Derbyshire District Council; Peak
District National Park Authority; South Derbyshire District Council;
and
The Armed Forces Community in Derbyshire (Serving personnel, regulars & reserves,
veterans and their families and members of the military sponsored cadet organisations).

SECTION 2: PRINCIPLES OF THE ARMED FORCES COVENANT
2.1

Life in the Armed Forces is different from the rest of society; Armed Forces personnel
make sacrifices on behalf of the nation. They go where they are sent, when they are
sent. So families will have to move, sometimes with little notice, to unfamiliar areas;
or they may have to live apart for extended periods of time and they will face the
stresses and challenges that arise when a loved one is deployed on operational duties.

2.2

This means that they can find themselves at a disadvantage in comparison with their
civilian neighbours in accessing the goods and services that as citizens we should all
expect. The Armed Forces Covenant aims to ensure that those who serve or have
served, and their families are treated fairly and are not disadvantaged because of their
Service.

2.3

The Armed Forces Covenant is based upon two key principles:
•

no member of the Armed Forces community should face disadvantage in the provision
of public and commercial services compared to any other citizen;

•

in some circumstances, special treatment may be appropriate for the injured or
bereaved.

2.4

These principles should be taken into account when writing and implementing policies
that impact upon the local populations and should be integrated into all the services,
support, engagement and work within the Local Authorities of Derbyshire.

2.5

For the purposes of this Covenant, the Armed Forces community includes Armed Forces
personnel and members of the military sponsored cadet organisations. Armed Forces
personnel include serving personnel (regulars and reserves), veterans and their families.
Children of Armed Forces personnel, no matter the marital status of their parents, should
be considered part of this community while still dependent.

2.6

The Covenant presents an opportunity for Local Authorities to bring knowledge, experience
and expertise to bear on the provision of help and advice to members of the Armed Forces
community.

2.7

For the Armed Forces community, the Covenant encourages the integration of
Service personnel, Veterans and their families into civilian life and to engage with their local
community.
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SECTION 3: OBJECTIVES AND GENERAL INTENTIONS
3.1

This Armed Forces Covenant defines the enduring, general principles that should govern
the relationship between the Nation, the Government and the Armed Forces community.

3.2

The signatories to this Covenant will offer support and guidance to the local Armed Forces
community and make it easier for serving personnel (regular and reserve), veterans and
their families to access help and support from statutory providers.

3.3

The Covenant is intended to be a two-way arrangement; members of the Armed Forces
community are encouraged to do as much as they can to support all aspects of their local
community and promote activity which integrates serving personnel, veterans and their
families into local community life.

SECTION 4: CORE INFRASTRUCTURE FOR COVENANT DELIVERY
4.1

4.2

The MOD publication Armed Forces Covenant A Guide for Local Authorities provides
guidance on the core infrastructure for Covenant delivery, including the following
recommendations.
a.

Armed Forces Champions & Lead Officers. Each Local Authority will appoint an
Armed Forces Champion (an elected member) and a Lead Officer, empowered to
effect change across the Local Authority.

b

Action Plans. Each Local Authority will produce and publish an Action Plan to underpin
the Covenant commitment; this will help to set out the overall direction and to ensure
that the authority keeps on track.
NHS Trusts. Local Authorities must be aware of the role of the NHS in the county with
reference to the NHS online guide How to support the Armed Forces in the NHS that
provides resources and information on the Armed Forces agenda within the NHS, including
how to advocate and demonstrate support to the Armed Forces community. The key
elements of NHS activity are:
a.

Armed Forces Network. The NHS Employers’ Armed Forces Network is an opportunity
for NHS staff leading on the Armed Forces agenda to share and learn from each other;

b. Step into Health. The Step into Health programme connects employers in the NHS to
people from the Armed Forces community, by offering an access route into
employment and career development opportunities;
c.

Reserve Forces Champions. The NHS Reserve Forces Champions Scheme aims to
increase the awareness of reservists within the NHS and to highlight the benefits of
employing reservists.

4.3

Regular Stakeholder Engagement. Representatives from each Local Authority will meet
regularly through the Derbyshire Armed Forces Covenant Partnership Board. These
meetings will act as a forum where emerging challenges can be discussed and action taken
to resolve them; also providing ideal opportunities to share good practice and to network.

4.4

Communications. The commitments made in this Covenant will be publicised so that local
communities are aware of what is being done to deliver them. This will be achieved through
dedicated web-pages or newsletters. Local Authority staff who deal with members of the
public will be trained so that they are aware of how specific commitments impact upon
local services and delivery.
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SECTION 5: ACTIONS AND OUTCOMES
5.1

Derbyshire Armed Forces Covenant Partnership Board. Each Local Authority will be
represented on the Derbyshire Armed Forces Covenant Partnership Board.

5.2

Armed Forces Covenant Fund. The best possible use will be made of the Covenant Fund,
an enduring government grant awarded to projects that will benefit the Armed Forces
community.

5.4

Healthcare
a.

Strive for equity of access to primary and secondary health care services for Service
personnel and their dependents; Service family members should maintain their
relative position on any NHS waiting list, if moved around the UK due to the Service
person being posted.

b. Veterans should receive priority treatment (subject to the clinical needs of others)
in respect of NHS hospital treatment relating to a condition resulting from their
service in the Armed Forces.
c.

Veterans should be able to access mental health professionals who have an
understanding of Armed Forces culture.

d. Ensure the Clinical Commissioning Groups (CCGs) are aware of the potential
difficulties faced by members of the Armed Forces community and identify ways in
which the CCGs can be involved in Covenant delivery.
e.
5.5

Provide appropriate information to local GPs to ensure that they are aware of the
provisions offered to ex-Service personnel under the Covenant.

Education
a.

Work with the Department of Children and Young People (DCYP) to determine the
numbers and location of the children of serving personnel (regular and reservist), as
well as dependent young people, to include Early Years and Children’s Centres.

b. Ensure that schools are aware of the Service Pupil Premium and are claiming all that
they are entitled to. Determine ways in which Pupil Premium is spent and identify and
share areas of good practice.
c.

Work with schools and local providers to identify where Service personnel’s children
might require additional support to help them deal with a parent being away from
home for long periods of time, often in conflict situations. Children in some Service
families may be considered more vulnerable than the general population because of
the pressures they face, including PTSD.

d. Ensure that policies enable a smooth transition for children from Forces families,
alleviating any issues that may be experienced finding a school place mid-term, when a
serving parent has been transferred to a new area of the UK; assist when issues arise
at any other time relating to finding a school place for a dependent child.
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5.6

Mobility and Deployment
a.

Identify and share best practice regarding house purchase/rental, enabling service
personnel to settle in local communities, working alongside mortgage providers etc.
particularly those who have signed the Armed Forces Covenant for businesses.

b. Ensure the Armed Forces community works closely with council and private housing
teams in support of their role of providing advice and support to households leaving
the Armed Forces or being re-located within the UK.
5.7

Housing
a.

Maintain strong relationships between Local Authorities and the Armed Forces
community to ensure timely and accurate information is given and received regarding
movement of Service personnel and their housing needs and aspirations.

b. Ensure that Local Authorities are mindful and remain aware of the particular issues
faced by Service personnel and their families. This includes identifying best practice in
solving the most challenging of circumstances where a service family or household is
settling in our region from another part of the UK or where the housing need is the
result of separation or divorce within a Service family.
c.
5.8

Raise awareness of housing issues and develop solutions and support systems
required to solve or prevent such issues; such as homelessness by Veterans.

Social Isolation and sense of community
a.

Promote best practice engagement in communities across Derbyshire, including
support to those experiencing social isolation.

b. Support the development of projects as identified by local communities, making
use of the Covenant Fund as appropriate.
5.9

Transition
a.

Raise awareness of the issues experienced by the Armed Forces community,
including the challenge of career change, and offer support and information on
issues arising during transition into civilian life.

b. Raise awareness, during transition, and offer support, signposting and information
to get involved in volunteering and community action as a pathway to health and
wellbeing, developing personal interests, helping others and increasing
employability
c.

Ensure that injured Service persons transitioning to the civilian world are able to
access supported housing or support to enable their existing home to be modified
to meet their needs and that they are quickly and compassionately assessed on their
level of care requirements.
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5.10 Employment and Employers
a.

Promote mutually beneficial relationships between employers and Defence, by
advocating the transferable skills and attributes that Armed Forces personnel bring to
the civilian workplace as an economic asset.

b. Promote the Armed Forces Covenant for business, encouraging employers to sign
the Covenant in order to pledge commitments to support Defence personnel by:
• Promoting the Armed Forces: promoting the fact that we are an Armed Forces-friendly
organisation, to our staff, customers, suppliers, contractors and wider public;

• Veterans: supporting the employment of veterans, recognising military skills and
qualifications in our recruitment and selection process. Working with the Career Transition
Partnership (CTP) in order to establish a tailored employment pathway for Service leavers;

• Service Spouses & Partners: supporting the employment of Service spouses and
partners; working with and advertising vacancies with the military Families Federations
and other agencies. Providing flexibility in granting leave for Service spouses and partners
before, during and after a partner’s deployment;

• Reserves: supporting our employees who are members of the Reserve Forces:
recognising the need to be flexible with regard to leave for annual Reserve Forces
training; supporting any mobilisations and deployment. Actively encouraging members of
staff to become Reservists;

• Cadet Organisations: supporting our employees who are volunteer leaders in military
cadet organisations, recognising the need to be flexible with regard to leave for annual
training camps and courses. Actively encouraging members of staff to become volunteer
leaders in cadet organisations. Supporting local military cadet units;

• Armed Forces Charities: supporting Armed Forces charities with fundraising and
supporting staff who volunteer to assist.

5.11 Remembrance and Recognition. Promote participation in and support for events and
functions to celebrate and remember the sacrifices of our Armed Forces Personnel, both
past and present. This will include: the Poppy Appeal; Remembrance Sunday; Armistice
Day; Armed Forces Day; Reserves Day.
5.12 Information sharing
a.

Raise awareness of the Armed Forces Covenant throughout Derbyshire and
particularly to the Public Sector through development of resources and discussion.

b. Identify good practice within communities which promote greater visibility of the
Armed Forces, their contribution and needs.
c.

Promote the Armed Forces Covenant Fund to community groups and Forces personnel.
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Section 6: Signatories

Derbyshire County Council
Signed:
Name:
Position:
Amber Valley Borough Council
Signed:
Name:
Position:
Bolsover District Council
Signed:
Name:
Position:
Chesterfield Borough Council
Signed:
Name:
Position:
Derby City Council
Signed:
Name:
Position:
Derbyshire Dales District Council
Signed:
Name:
Position:
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Erewash Borough Council
Signed:
Name:
Position:
High Peak Borough Council
Signed:
Name:
Position:
North East Derbyshire District Council
Signed:
Name:
Position:
Peak District National Park Authority
Signed:
Name:
Position:
South Derbyshire District Council
Signed:
Name:
Position:

78

THE MINISTRY OF DEFENCE

Royal Navy
Signed:
Name:

Commodore David Elford ADC OBE RN

Position:

Naval Regional Commander Eastern England

Army
Signed:
Name:

Colonel Adam Fraser-Hitchen C Eng

Position:

Dep Commander (Reserves) HQ 7 Inf Bde and East

Royal Air Force
Signed:
Name:

Gp Capt Gordon Bettington

Position:

Deputy Commandant RAFC Cranwell
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NOT CONFIDENTIAL – For Public Release

Item No. 15

COUNCIL
14 MARCH 2019
Report of the Chief Executive

EMPLOYER PENSION DISCRETIONS IN THE LOCAL GOVERNMENT
PENSIONS SCHEME
PURPOSE OF REPORT
Derbyshire County Council as the District Council’s administrator of the local government
pension scheme has requested that the District Council determines a number of
discretionary policies allowed in the pension scheme.
This report proposes that the District Council adopts the same discretions as in 2014, with
some minor presentational differences.
RECOMMENDATION
1. That the District Council adopts the pension discretion policies in Appendix 1.
2. That these discretions are confirmed to Derbyshire County Council as our Local
Government Pension Scheme Administrator.
WARDS AFFECTED
All
STRATEGIC LINK
Determining the pension scheme discretions supports the Districts Council’s corporate value
of providing affordable quality services and valuing our employees.

1

BACKGROUND

1.1

From time to time, the Local Government Pension Scheme (LGPS) Administrators
require scheme employers to formulate and publish a statement of how they will apply
certain discretions allowed under the Local government Pension Scheme. Although
called discretions it is mandatory under the scheme regulations to set a policy.

1.2

Once the discretions are agreed, it is proposed that the District Council retain
delegation to the Governance & Resources Committee to determine pension matters
where discretions are involved. This retains the previous position last established by
the District Council’s Corporate Committee on 18 September 2014.

2

REPORT

2.1

As our Administrator of LGPS, Derbyshire County Council has requested that all
employers for whom they administer the scheme, determine and confirm their own
discretions by 15 May 2019.
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2.2

Setting a discretions policy as a scheme employer gives flexibility in managing issues
relating to LGPS benefits for current and former employees. Exercising these
discretions can have immediate costs for employers if releasing benefits early and
paying them for longer than actuarially expected.

2.3

The Administrators have provided appendix 1 as a lead on the discretions to be
determined. There are 4 main categories of discretion
• Additional pension
• Waiving actuarial reductions
• ‘Switching on’ the rule of 85 before age 60 and
• Flexible Retirement.

2.4

There are two further mandatory discretions from older regulations which remain in
force which are required to include in our policy, although the chance of needing to
apply these discretions may be minimal i.e.
• Considering whether to grant an application from a deferred member (exemployee) and for early payment of their pension benefits on or after age
50 and before age 55
• Deciding if an employee who opted out of the LGPS before 1 April 2008
can be paid their pension benefits accrued before opting out at their Normal
Retirement Date (NRD).

2.5

The content of appendix 1 is ordered differently from the current discretions but in
essence are the same. The only change is that the words ‘but may consider it under
exceptional circumstances, taking into account the business case and foreseeable
costs to the employer’ is added to each discretion.

2.6

At their meeting on 26th February, Corporate leadership Team resolved to recommend
the wording in Appendix 1 be adopted by the District Council. Their recommendation
also includes the current position that the District Council retains delegation to the
Governance & Resources Committee to determine pension matters (to include the
business case and foreseeable costs) where exercising discretions are involved.

2.7

If the District Council adopts the discretions, the Administrator will be advised and the
discretions published on the website for the reference of current and past employees.

2.8

The Administrators will advise when the new discretions need to be reviewed again.

3

RISK ASSESSMENT

3.1

Legal
The legal considerations are set out in the report. The legal risk is therefore low.

3.2

Financial
The pension discretion policies set out in this report provide a framework to ensure
that where there is likely to be an additional cost to the Council each case will be
referred to the Governance and Resources Committee for determination, with costs
and savings being taken into account in determining the financial risk of each
individual case. The financial risk of this report is, therefore, assessed as low.
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4

OTHER CONSIDERATIONS
In preparing this report the relevance of the following factors has also been
considered: prevention of crime and disorder, equality of opportunity, environmental,
health, legal and human rights, financial, personnel and property considerations.

5

CONTACT INFORMATION
Deborah Unwin, Human Resources Manager;
email: Deborah.unwin@derbyshiredales.gov.uk,
telephone 01629 761364

6

BACKGROUND PAPERS
None

7

ATTACHMENTS
Appendix 1: Pension discretions to be determined

82

Appendix 1
Example Employer pension discretions– the schedule below is to be read in conjunction with guidance found at: http://lgpsregs.org/resources/guidesetc.php and
Derbyshire Pension Fund Employers Discretions guidance at https://derbyshirepensionfund.org.uk/employers/good-practice/employer-discretions.aspx
Example employer* Discretions Policy
Adopt
Published Discretion if Not
DPF
changed to
Regulation
Example
adopting Example Discretion
Discretion
Guidance
Derbyshire Dales District Council Discretions
reference
discretion?
(attach additional sheet if
Reference
Policy
Yes/No
required)
Discretions relating to current contributing employees and leavers after 31/03/2014

Whether, how much, and in what
circumstances to contribute to a
shared cost APC scheme

Whether, at full cost to the
Scheme employer, to grant extra
annual pension of up to £6,822
(figure at 1 April 2018) to an active
member or within 6 months of
leaving to a member whose
employment was terminated on
the grounds of redundancy or
business efficiency
Whether to waive, in whole or in
part, actuarial reduction on
benefits which a member
voluntarily draws before normal
pension age

R16(2)(e) &
R16(4)(d)

R31

R30(8)

1.1

Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.

Yes

1.2

Derbyshire Dales District Council will not
normally grant any additional pension to an
active member or within 6 months of ceasing
to be an active member by reason of
redundancy or business efficiency but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer

Yes

2.1

Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.

Yes
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Discretion

Whether to waive any actuarial
reduction on pre and/or post April
2014 benefits paid early on
compassionate grounds

Regulation
reference

TP3(1), TPSch 2,
paras 2(1)

DPF
Guidance
Reference

2.2

Whether to “switch on” the 85
year rule for a member voluntarily
drawing benefits on or after age 55
and before age 60.

TPSch 2, paras
1(2) and 2(2)

3

Whether all or some benefits can
be paid if an employee over 55
reduces their hours or grade
(flexible retirement)

R30(6) &
TP11(2)

4

Whether to waive, in whole or in
part, actuarial reduction on
benefits paid on flexible
retirement

R30(8)

4 and/or
2.1

Example employer* Discretions Policy
changed to
Derbyshire Dales District Council Discretions
Policy
Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.
Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.
Derbyshire Dales District Council Policy is that
all pension benefits are to be paid for cases
agreed on reduction of hours or grade, See
flexible retirement policy for further details.
Derbyshire Dales District Council will not
normally waive the actuarial reduction for
routine flexible retirements but will consider
on a case by case basis waiving in whole or part
for workforce reduction flexible retirements –
See flexible retirement policy for further
details.

Adopt
Example
discretion?
Yes/No

Yes

Yes

Yes

Yes

Discretions relating to leavers 01/04/2008 to 31/03/2014:
Whether to waive, on
compassionate grounds, the
actuarial reduction applied to
deferred benefits paid early under
B30

B30(5), TPSch 2,
para 2(1)

2.2

Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.
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Yes

Published Discretion if Not
adopting Example Discretion
(attach additional sheet if
required)

Discretion

Regulation
reference

DPF
Guidance
Reference

Whether to waive, on
compassionate grounds, the
actuarial reduction applied to
benefits paid early under B30A for
a suspended tier 3 member.

B30A(5), TPSch
2, para 2(1)

2.2

Whether to “switch on” the 85
year rule for a deferred member
voluntarily drawing benefits on or
after age 55 and before age 60.

TPSch 2, paras
1(2) and 1(1)(c)

3

Whether to “switch on” the 85
year rule for a suspended tier 3
member voluntarily drawing
benefits on or after age 55 and
before age 60.

TPSch 2, paras
1(2) and 1(1)(c)

3

Example employer* Discretions Policy
changed to
Derbyshire Dales District Council Discretions
Policy

Adopt
Example
discretion?
Yes/No

Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.
Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.
Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.

Yes

Yes

Yes

Discretions relating to leavers 01/04/1998 to 31/03/2008 and councillors:

Waive, on compassionate grounds,
the actuarial reduction applied to
deferred benefits paid early.

31(5) & TPSch
2, para 2(1)

Whether to “switch on” the 85
year rule for a deferred member
voluntarily drawing benefits on or
after age 55 and before age 60.

TPSch 2, para
1(2) & 1(1)(f) &
R60

3

Grant application for early
payment of deferred benefits on
or after age 50 and before age 55.

31(2)

5

2.2

Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.
Derbyshire Dales District Council will not
normally exercise this discretion but may
consider it under exceptional circumstances,
taking into account the business case and
foreseeable costs to the employer.
Derbyshire Dales District Council will consider
early release on a case by case basis, taking
into account the business case, HMRC
unauthorised payment charges and
foreseeable costs to the employer.
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Yes

Yes

Yes

Published Discretion if Not
adopting Example Discretion
(attach additional sheet if
required)

Discretion

Optants out only to get benefits
paid from NRD if employer agrees.

Regulation
reference

DPF
Guidance
Reference

31(7A)

6

Example employer* Discretions Policy
changed to
Derbyshire Dales District Council Discretions
Policy
Derbyshire Dales District Council will allow
optants out to only get benefits paid from
normal retirement date (NRD)

Adopt
Example
discretion?
Yes/No

Published Discretion if Not
adopting Example Discretion
(attach additional sheet if
required)

Yes

Discretions relating to leavers before 01/04/1998:
Derbyshire Dales District Council will consider
early release on a case by case basis, taking
TL4, L106(1) &
5
into account the business case, HMRC
Yes
D11(2)(c)
unauthorised payment charges and
foreseeable costs to the employer.
* Where an Employer chooses to adopt the same discretion as “Example Employer”, it will be deemed that any decisions will be made by the relevant Employers Decision
Maker(s) (i.e. Appointed Person(s), Governing Body, Director(s), Cabinet or Committee). Please also see next page for reporting of who Decision maker(s) are.
Grant application for early
payment of deferred benefits on
or after age 50 on compassionate
grounds.

Please note that where an Employer does not wish to adopt “Example Employer” Discretions, it is possible to have discretions to review each case on a “case by case basis”,
however please be wary of the extra work involved if you have a large number of staff in reviewing each case individually and also of the risk of setting precedents.

Employer:

Derbyshire Dales District Council

Name

Signature:

Job Title:

Date:
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* Where an Employer chooses to adopt the same discretion as “Example Employer”, it will be deemed that any decisions will be made by the relevant Employers Decision
Maker(s) (i.e. Appointed Person(s), Governing Body, Director(s), Cabinet or Committee).
Please confirm below whom your “decision maker(s)” are, (If Governing Body, Cabinet or Committee, please just state the name of “Group”, no need to name individual
members):
Decision Maker Job Title or name of “Group” responsible

Name (if individuals)

Governance & Resources Committee
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Example Employer Policy for Flexible Retirement (Routine Cases)
An employer can consent to a reduction in an employee's hours or grade and consent to the release of pension
benefits where the employee is aged 55 and over.
For the purpose of this policy, requests for flexible retirement can be categorised as follows:
•

Category one - Employee is age 60 or over - There is no cost to the employer as the employee is at or past
age 60. If they do not meet the Rule of 85 (*1) their pension benefits will be reduced to reflect early
payment.

•

Category two - Employee is age 55 or over but less than 60 and does not meet the Rule of 85 until on or after
their 60th birthday. In this case the regulations allow for the cost of the early payment of pension benefits to
be borne by the employee so as to avoid a pension fund shortfall. The benefits are actuarially reduced to
reflect the fact that they are paid early.

•

Category three - Employee is age 55 or over but less than 60 and does meet the Rule of 85 either at the date
of flexible retirement or at a later date that is before their 60th birthday. In this case we would have to meet
the Pension Fund shortfall arising from the early payment of pension benefits from the date when the Rule
of 85 is met.

For those cases that fall within categories one and two above, our general policy is to consent to the payment of
benefits from the Local Government Pension Scheme subject to a reduction of 40% (i.e. move from 5 days per week
to 3 days = reduction of 2 days which is 40%) of the employee's contractual hours at the eve of their flexible
retirement and/or a reduction of at least 1 grade in post.
A reduction of less than 40% of the employee's contractual hours may be considered:
i) In exceptional circumstances, and provided that this would also bring an ongoing financial benefit to the employer
or
ii) Where service delivery requires whole shifts to be worked.
The Employers appointed decision maker(s), taking account of HR, legal and financial advice under the established
process, makes the decision.
Where the benefits payable are reduced to reflect early payment the employer can agree to waive in whole or in
part the reduction and pay the cost to the pension fund. It is our policy, as a general rule, not to agree to this.
However, the employer will consider applications; where it is considered that it would be in the employer’s interests
to meet this cost.
For category three cases, as there would be a cost to the employer, the general policy is not to agree to the early
release of pension benefits. However, where it is considered to be in the employers’ interests, taking into account
the business case and foreseeable costs to the employer; the employers’ decision maker(s) will consider applications
for flexible retirement.
In every case the needs of the service must be paramount.
Increases in hours or grade after taking flexible retirement
Where an employee has been allowed to reduce their hours or grade for the purposes of flexible retirement they will
not be allowed to increase them on a permanent basis. Where it is in our interests, a temporary increase in hours or
grade for a period not exceeding six months can be permitted. The temporary increase in hours or grade must be
authorised by the chief officer or decision maker(s).
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An employee who has reduced their hours and taken flexible retirement must only be allowed to work additional
hours or overtime at the same level that applied prior to the reduction in contractual hours. The aim is to prevent
employees compensating for a reduction in contractual hours by working additional hours and overtime. The chief
officer or decision maker may only approve requests for temporary increases in additional hours and overtime in
advance.
Appeals
Categories one and two - an employee who is dissatisfied with the decision maker(s) decision in response to a
request for flexible retirement can appeal in writing within 14 days of receiving the decision to the decision maker(s).
In category three - where the decision maker(s) has refused an employee's request to reduce the hours they work
for the purposes of flexible retirement, the person can appeal in writing within 14 days of receiving the decision to
the decision maker(s).
Category three - where the decision maker(s) has approved a reduction in hours but the application for the payment
of pension benefits on flexible retirement is refused by the decision maker(s), a dissatisfied employee can appeal
under the pensions application for adjudication of disagreements procedure; writing in the first instance to
“specified person" appointed by their employer.
Details of the application for adjudication of disagreements procedure can be found on Derbyshire Pension Funds
Website at https://derbyshirepensionfund.org.uk/about-the-fund/feedback-complaints-and-appeals/feedbackcomplaints-and-appeals.aspx .
Appeals should be made in writing stating the reasons for the appeal to the relevant person appointed by the
employer, details of who this is can be found by contacting the employer or Derbyshire Pension Fund.
(*1 The Rule of 85 is where the sum of the scheme member's age plus period of membership in the Pension Scheme
(both in whole years) is 85 or greater see https://derbyshirepensionfund.org.uk/my-pension/activemembers/understanding-your-pension/rule-of-85.aspx for more details).
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